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I. Introduction

1. This Memorandum Opinion and Order addresses the petition Amigo.Net filed July 5, 2000, requesting that the Commission preempt execution of a contract between the State of Colorado and US West (now, Qwest) for the provision of advanced telecommunications services in Colorado.
  Under the contract, Qwest would construct a statewide network capable of providing high-speed telecommunications services and would provide such services to agencies of the state government.  Amigo.Net asserts that this contract and the state process that led to its formation violate sections 253 and 257(b) of the Communications Act of 1934, as amended.  As discussed below, we find the record insufficient to demonstrate that Colorado has violated sections 253 or 257(b) of the Act.  Therefore, we deny Amigo.Net’s petition.

II. Background

2. In February 1998, Colorado issued a strategic plan for the development of a statewide telecommunications network, through private/public partnerships.
  The plan called for the creation of a single network, consisting of more than 70 Aggregated Network Access Points (ANAPs), to link the counties of the state and provide access to schools, libraries, and other agencies of the state government.  If implemented, the plan would permit all agencies of the state to use a single network, replacing the current system where agencies contract for telecommunications services piecemeal.  The plan sought build-out of advanced services statewide, particularly to rural areas.

3. In October 1999, Colorado issued a “Request for Proposal for Multi-Use Network: Infrastructure Development, Statewide Telecommunications Service Aggregation, and Network Management” (RFP).
  The RFP contemplated a Prime-Contractor, perhaps working in conjunction with a number of Sub-Contractors, to build, manage, and operate a Multi-Use Network (MNT or network) to serve state government agencies, as well as “higher education sites, local government, and other public entities, such as K-12 schools, healthcare facilities, and libraries.”
  The RFP also envisioned awarding a “statewide pricing agreement.”
  In April 2000, Colorado awarded a contract under the RFP to Qwest, and announced that Qwest would partner with three independent companies to build the network.
  Under the agreement, Qwest would build an ANAP network and provide advanced telecommunications services to agencies of the state over that network.

4. Amigo.Net filed a petition for preemption, seeking a declaratory ruling that the contract, and the process that led to its formation, violated sections 253 and 257(b) of the Act.
  Amigo.Net also asks the Commission to enjoin performance of the contract pending its decision on the petition.
  Amigo.Net claims that Colorado mandated a single contract to construct the ANAP network, and approved a flat statewide pricing scheme.
  According to Amigo.Net, Colorado’s actions imposed a legal requirement that prohibited or had the effect of prohibiting any entity from providing advanced services.
  In addition, Amigo.Net argues that Colorado created a barrier to market entry that would exclude small businesses from providing advanced services to customers in Colorado.
  In response to Amigo.Net’s Petition, the State of Colorado, Qwest, and BrandX Internet each filed comments, and Amigo.Net and the Association for Local Telecommunications Services (ALTS) each filed reply comments.

III. discussion

A. Overview

5. Amigo.Net seeks preemption of Colorado’s contract with Qwest, pursuant to section 253 of the Communications Act, which Congress enacted to ensure that no state or local authority could erect legal barriers to entry that would potentially frustrate the 1996 Act’s explicit goal of opening local markets to competition.
  In assessing whether to preempt enforcement of the Qwest contract pursuant to section 253, we first determine whether the agreement falls within the scope of subsection 253(a), which states that no state or local requirement may “prohibit or have the effect of prohibiting the ability of any entity to provide any interstate or intrastate telecommunications service.”
  Next, we determine whether this contract creates a legal requirement that prohibits or has the effect of prohibiting the ability of any entity to provide any interstate or intrastate telecommunications service.  If we find that the Qwest contract is proscribed by subsection 253(a) standing alone, we must then determine whether the contract falls within the reservation of state authority set forth in subsection 253(b), which excludes from the scope of the Commission’s preemption powers certain defined state or local requirements that are “competitively neutral,” “consistent with section 254,” and “necessary” to achieve the public interest objectives enumerated in subsection 253(b).
  If a law, regulation, or legal requirement otherwise impermissible under subsection 253(a) does not satisfy the requirements of subsection 253(b), we must preempt the enforcement of the requirement “to the extent necessary to correct the violation” in accordance with subsection 253(d).
  This is the approach that the Commission has taken in prior orders addressing section 253.

6. For the reasons stated below, we find that Amigo.Net has not shown that Colorado’s contract with Qwest creates a legal requirement that prohibits other carriers from providing advanced services to the public, in violation of section 253.
  Because the record does not support a finding that subsection 253(a) proscribes Colorado’s contract, we do not reach the question whether the contract falls within the exceptions that subsection 253(b) provides.

B. Applicability/Scope of Section 253

7. We conclude that Colorado’s contract does not fall within the scope of section 253.  To make this determination, we focus on the contract’s effect on the provision of telecommunications service – that is, whether the contract imposes a requirement that has the effect of prohibiting the provision of any telecommunications service. The Commission has indicated that a state could impose, as part of a contract to obtain telecommunications services, the type of legal requirement proscribed by section 253.
  The simple act of forming a contract, which typically excludes from its provisions all entities not party to the contract, does not necessarily implicate section 253, however.  The Commission has drawn a distinction between a contract in which the state was “merely acquiring fiber optic capacity for its own use” and a contract in which the state was granting its contract partner exclusive access to freeway rights-of-way, which other carriers would need in order to provide fiber optic services.
  In this latter instance, the Commission found that the state’s contract might impose a legal requirement that would have the effect of prohibiting the ability of other carriers to provide service.
  However, Colorado’s contract falls within the permissible first category because, as discussed below, fiber is acquired for Colorado’s own use.

8. More specifically, Amigo.Net has not demonstrated that Colorado’s contract with Qwest creates a legal requirement that has the effect of prohibiting the ability of any entity to provide advanced services in Colorado, for a fee, directly to the public.
  For this reason, Colorado’s contract is distinct from the contract the Commission considered in Minnesota Preemption Order.  In Minnesota Preemption Order, the Commission determined that a state’s procurement agreement would violate section 253(a) because it gave to one party exclusive physical access to the only feasible and cost-effective rights-of-way, and therefore potentially deprived other parties, specifically facilities-based competitors, of the ability to provide telecommunications services.
  This is not the case with the Colorado contract.  Amigo.Net has not shown that Colorado granted Qwest any exclusive rights, similar to those the Commission found present in Minnesota Preemption Order, that would impede other carriers’ ability to provide advanced services.
  Amigo.Net claims the RFP created a legal requirement that Colorado award a single prime contract, to the exclusion of other potential providers of advanced services to state agencies.
  However, there is no violation of section 253(a) merely because Qwest would be the sole provider of advanced services to a single class of customers, Colorado state agencies.  The Commission has not interpreted that section to require a state to accept advanced telecommunications services from any company that wishes to provide such services to the state.  Such an interpretation would curtail radically a state’s ability to enter into a telecommunications service contract, and the language of section 253 does not support Amigo.Net’s position.
  As the Commission has indicated, in order to violate section 253 an agreement must have an adverse impact on the ability of another entity to provide telecommunications for a fee directly to the public.  Amigo.Net has not shown that Colorado’s contract would have this effect.

C. Applicability of Section 257

9. Section 257 of the Communications Act requires the Commission to complete a proceeding to identify and eliminate market barriers for “entrepreneurs and other small businesses in the provision and ownership of telecommunications services and information services . . ..”
  In carrying out this proceeding, subsection 257(b) provides that the Commission,

shall seek to promote the policies and purposes of this Act favoring diversity of media voices, vigorous economic competition, technological advancement, and promotion of the public interest, convenience and necessity.

10. Amigo.Net claims that Colorado engaged in a contracting process that had the effect of excluding small businesses from the bidding process in violation of subsection 257(b) of the Act.
  However, section 257 does not grant separate authority upon which the Commission may preempt state law.
  Rather, the Commission proceeds according to its authority under section 253.
  As indicated above, Amigo.Net has not shown that Colorado has violated section 253 of the Act.  Colorado envisioned awarding a contract to a single company which, perhaps in cooperation with other companies, would build an ANAP network and provide statewide service to government entities.
  Amigo.Net maintains that small businesses are incapable of undertaking the expensive construction of the statewide network that Colorado’s RFP sought, and therefore small businesses were excluded from the bidding process.
  We note that while Amigo.Net did not submit a bid in response to Colorado’s RFP, it did not present any evidence of small business incapacity to bid on the RFP.

IV. ordering clause

11. Accordingly, it is ORDERED that the Petition for Declaratory Ruling and Injunction Pending Ruling filed by Amigo.Net  IS DENIED.
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