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By the Chief, Public Safety and Private Wireless Division, Wireless Telecommunications Bureau:

I. INTRODUCTION

1. We have before us a Petition for Reconsideration (Petition) filed by the City of San Diego (San Diego) on May 30, 2002.
  The Petition asks that we reconsider our May 1, 2002 denial
 of the Request for Waiver of Section 101.147 of the Commission’s Rules
 filed by San Diego on November 13, 2001 to obtain authorization on a primary basis in the 17.7-19.7 GHz band (18 GHz band) Fixed Microwave Service (FMS) for a new station to replace expired FMS Station WJY47, San Diego, California.
  In the alternative, the Petition requests that we “grant a modified Request for Waiver permitting secondary status in lieu of primary basis for 19015 MHz.”
  For the reasons discussed below, we grant the Petition in part and deny it in part.  Specifically, we will issue San Diego a new license authorizing it to operate on frequency 19015 MHz on a secondary basis to Fixed Satellite Service (FSS) and Mobile Satellite Service (MSS) systems.  

II. BACKGROUND

2. The Commission has reallocated portions of the 18 GHz band from terrestrial fixed services (FS), including the FMS, to satellite services.
  To this end, the Commission has adopted certain transition rules.
  In doing so, the Commission balanced the needs of incumbent FS licensees to continue operating their systems with the need to conserve vacant 18 GHz band spectrum for use by satellite licensees, to provide satellite licensees with the flexibility to establish new services, and to preclude satellite licensees from bearing any unwarranted additional costs in relocating FS licensees.
  Thus, rather than immediately clearing the entire 18 GHz band of the incumbent FS users, the Commission permits the incumbents to continue to occupy portions of the band on a co-primary basis with the FSS and MSS licensees for a significant length of time, by the end of which the incumbents are to relocate to other spectrum.
  FSS and MSS licensees have the option, however, of requiring the FS and FMS incumbents to relocate sooner if they pay the additional costs caused by the earlier relocation.
  In addition, we authorize extensions and major modifications of existing FS systems only on a secondary basis to FSS and MSS systems.
  Most minor modifications of FS stations are also authorized on a secondary basis unless the licensee can demonstrate that it needs primary status and that the modifications will not add to the relocation costs to be paid by the FSS or MSS licensees.
  The result is that while incumbent FS licensees are able to continue operating their systems with primary status – as those systems currently exist – any expansions and most modifications to the systems result in secondary status.  Also, no new FS licenses will be granted in the 18.58-19.3 GHz portion of the 18 GHz band.

3. As noted in the Order, San Diego was an incumbent licensee operating Station WJY47 on a primary basis when the Commission adopted and released the 18 GHz Report and Order.  Station WJY47 was authorized for paths on frequencies 1975 MHz, 1985 MHz, 6735 MHz, 6755 MHz, and 19015 MHz.
  San Diego’s license for Station WJY47 expired on October 31, 2000.
  On November 13, 2001, San Diego filed an application for a new license seeking authorization to operate on frequencies 6735 MHz, 6755 MHz, and 19015 MHz.
  The application included a request for waiver of Section 101.147(r) of the Commission’s Rules to retain primary status for the continued operation of frequency 19015 MHz.
 

4. On May 1, 2002, the Division denied San Diego’s Waiver Request.  We reminded San Diego that the Commission’s Rules specifically require that such waiver requests include ‘“a complete explanation as to why the waiver is desired.’”
  In so doing, we emphasized that San Diego’s only explanation for requesting a waiver was based on the fact that it “mistakenly allowed” its license to expire.
  As such, we concluded that San Diego’s failure to file a timely renewal application for Station WJY47 did not provide a sufficient basis for granting a waiver of Section 101.147(r) of the Commission’s Rules under the circumstances presented.
  Rather, we reiterated that it is the responsibility of the licensee to know the term of its license and to file a timely application to renew its authorization prior to expiration.
  We therefore denied the Waiver Request.
  San Diego timely filed the instant Petition on May 30, 2002.   
III. Discussion

5. The instant Petition argues, pursuant to Section 1.106(c)(2) of the Commission’s Rules,
  that the public interest requires us to take into consideration additional facts that were not previously presented by San Diego in the Waiver Request.
  Specifically, San Diego alleges that its authorization to operate on frequency 19015 MHz expired on October 31, 2000 due primarily to the misrepresentation of a former employee.
  Based on the additional information, San Diego requests that we either (1) grant the instant Petition, reverse our prior denial of the Waiver Request that it filed on November 13, 2001, and process its application
 seeking authorization to operate on a primary basis on frequency 19015 MHz; or, in the alternative, (2) grant a “modified Request for Waiver permitting secondary status in lieu of primary basis for [frequency] 19015 MHz.”
 

6. To the extent that the Petition relies on facts that San Diego failed to previously present to the Division, we find that the public interest requires our consideration of the information at this time. In particular, we deem it significant that public officials attest to the fact that a former city employee affirmatively misrepresented the status of San Diego’s licenses and thereby interfered with the licensee’s efforts to keep its license for Station WJY47 current.
  We also note San Diego’s declaration that continued operation of a path served by frequency 19015 MHz is crucial to the government’s ability to provide the public with timely access to emergency services in outlying coastal communities.
  We therefore believe that it would be in the public interest for us to consider this information in the context of San Diego’s Waiver Request.      

7. Pursuant to Section 1.925 of the Commission’s Rules, we may grant a waiver if it is shown that either (1) the underlying purpose of the rule(s) would not be served or would be frustrated by application to the instant case, and that a grant of the requested waiver would be in the public interest; or (2) in view of unique or unusual factual circumstances of the instant case, application of the rule(s) would be inequitable, unduly burdensome or contrary to the public interest, or the applicant has no reasonable alternative.
  For the reasons discussed below, we grant, in part, and deny, in part, San Diego’s requested waiver of Section 101.147(r) of the Commission’s Rules.

8. San Diego contends that unique circumstances render application of Section 101.147 of the Commission’s Rules contrary to the public interest.
  San Diego emphasizes that the deliberate misrepresentation of an employee precipitated the expiration of the license.  According to San Diego, the city employee responsible for prosecuting renewal applications before the Commission ignored our courtesy renewal reminders
 and misled supervisors as to the status of San Diego’s licenses, including that for Station WJY47.
  San Diego notes that, absent the misrepresentation of the employee, its licensing record demonstrates its diligence and history of compliance with the Commission’s Rules.
  In this respect, San Diego highlights the fact that it operated Station WJY47 for twenty-eight years without incident or complaint.
  In addition, San Diego stresses the critical importance of its continued use of frequency 19015 MHz in providing for the public safety.  San Diego relies on its communications network to interconnect all public safety and public service radio and data systems within the city.
  In particular, San Diego states that the subject frequency is unique and essential for direct communication between the San Diego coastal communities of Point Loma and Pacific Beach.
     

9. In this instance, we realize that the employee’s misrepresentations as to the status of Station WJY47 compounded San Diego’s difficulty in seeking renewal or reinstatement of the license.
  At the same time, however, it appears San Diego lacks any formal process for maintaining its licenses and for ensuring compliance with the Commission’s Rules.  Rather, San Diego historically relied on the Commission’s courtesy reminder to renew its license because it did not have a license management system of its own.
  According to San Diego, “[u]pon receipt of this notice, the employee was charged with the responsibility of processing the renewal license.  This system worked well for a number of years.”
  The Commission has repeatedly found that a licensee cannot rely on the receipt of a courtesy reminder to ensure license renewal.
  Under the circumstances, prudence dictates that San Diego adopt procedures to protect against similar occurrences in the future.  

10. We believe that the public interest would be served by according San Diego authority to operate on frequency 19015 MHz on a secondary basis to FSS and MSS systems.  San Diego contends that, absent the continued use of the subject frequency, “devices would fail in their requirement to relieve traffic congestion and provide for the timely access of emergency services to the areas.”
  However, in this respect, we note that San Diego concedes that secondary status would maintain the integrity of its communications network and thereby promote public safety.
  San Diego notes that, if the instant Petition seeking authorization to operate on frequency 19015 MHz on either a primary or secondary basis is denied, it will need to apply for new frequencies.
  However, San Diego contends that suitable replacement frequencies may not be available, that its current equipment may not be capable of being retuned, that replacement equipment may be necessary, that retuning or purchasing new equipment will be expensive and time-consuming, and that either action would place an undue burden on the public. We therefore find that a limited waiver is warranted under the circumstances presented by San Diego in this matter.  We further conclude that our grant will not adversely affect or impose additional costs on FSS and MSS licensees in the 18 GHz band.         

IV. ORDERING CLAUSES

11. Accordingly, IT IS ORDERED that pursuant to Section 4(i) of the Communications Act of 1934, as amended, 47 U.S.C. § 154(i), and Sections 1.106, 1.925 and 101.147 of the Commission’s Rules, 47 C.F.R. §§ 1.106, 1.925, 101.147, the Petition for Reconsideration filed by the City of San Diego on May 30, 2002 IS DENIED IN PART AND GRANTED IN PART to the extent indicated above, and a new license for Station WJY47 will be issued authorizing the use of frequency 19015 MHz with secondary status.

12. This action is taken under delegated authority pursuant to Sections 0.131 and 0.331 of the Commission’s Rules, 47 C.F.R. §§ 0.131, 0.331.
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D’wana R. Terry 

Chief, Public Safety and Private Wireless Division
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