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MEMORANDUM OPINION AND ORDER ON RECONSIDERATION
   Adopted: October 21, 2002
Released: October 23, 2002

By the Chief, Public Safety and Private Wireless Division, Wireless Telecommunications Bureau:

I. introduction

1. On January 25, 2002, Alon Shatzki, Inc. (Shatzki) requested reconsideration of the Public Safety and Private Wireless Division’s (Division) proposed modification of Shatzki’s license by reducing the permitted effective radiated power (ERP).
  Additionally, Shatzki submitted an Opposition to Proposed License Modification (Opposition).
  However, the Division granted a request by the Personal Communications Industry Association (PCIA) to propose modification of the subject license by reducing the permitted effective radiated power (ERP).
  For the reasons set forth below, we deny the reconsideration request.  In addition, we find that modifying Shatzki’s station license to reduce the authorized ERP as proposed serves the public interest. 

II. background

2. In 1986, the Commission adopted frequency coordination rules and procedures to ensure that the assignment and management of the Private Land Mobile Radio (PLMR) spectrum is performed in an efficient and effective manner.
  A fundamental aspect of frequency coordination -- the process by which a private entity certified by the Commission recommends the most appropriate frequencies for PLMR applicants -- is an accurate determination by an FCC-certified coordinator as to whether the proposed operation will cause harmful interference to existing co-channel or adjacent licensees.
  

3. The Commission permits centralized trunking in the PLMR bands between 150 MHz and 512 MHz.
  Trunking is permitted, however, only (1) in those areas where exclusivity is recognized by the Commission, or (2) where an applicant/licensee has obtained the consent of all licensees whose service areas overlap a circle with a radius of 70 miles from the proposed trunked system’s base station, or (3) by obtaining concurrence whenever the 19 dBµ (VHF) or 21 dBµ (UHF) interference contour from a proposed trunked station intersects the 37 dBµ service contour (VHF) or 39 dBµ service contour (UHF) of any existing co-channel or adjacent channel station.

4. Through the Personal Communications Industry Association (PCIA), an FCC-certified PLMR frequency coordinator, Shatzki filed an application to operate a trunked Industrial/Business (I/B) station in Milpitas, California.  The Division’s Licensing and Technical Analysis Branch (Branch) granted this application and authorized Station WPMU363 on January 4, 1999.
  Upon PCIA’s recommendation,
 the subject station was assigned frequency 153.5225 MHz, and the base station was authorized to operate at 185 watts ERP.
  On September 19, 2000, Pacific Gas and Electric Company (PG&E) -- licensed to operate Stations KME687 and WPPX407 on frequency 153.5150 MHz in Newman, Fairfield and Oakdale, California, respectively
 -- submitted that the frequency coordination for Shatzki’s station had been faulty and that Shatzki had not provided adequate protection to PG&E’s operations.
  Accordingly, PG&E requested revocation of Shatzkis license.
  Upon inquiry from the Branch, PCIA reviewed its records concerning the Station WPMU363 frequency recommendation, determined that there might be licensees not accounted for, and suggested reducing the authorized ERP to 23 watts.
  In response, Shatzki argued that the Commission was without authority to take any action in regard to the subject license because no objection was made to the initial license application, and the time period for reconsideration of the license grant had expired.
 

5. The Division rejected Shatzki’s arguments, concluding that PG&E’s revocation request and PCIA’s request for license modification were most properly characterized as informal requests for Commission action under Section 1.41 of the Commission’s Rules.
 Accordingly, the Division had the authority, under its own auspices, to initiate a license modification proceeding if warranted by the public interest.
  The Division went on to find that the coordination of Shatzki’s application was defective because written consent was neither sought nor received from PG&E, an affected adjacent channel licensee, as required by Section 90.187 of the Commission’s Rules.
  The Division thus concluded that the proposed operations did not provide the requisite interference protection to PG&E’s Stations KME687 and WPPX407.
  However, the Division deemed revocation of Shatzki’s license for Station WPMU363 unnecessary because the operating parameters authorized under the subject license could be modified to eliminate harmful interference to the earlier-licensed PG&E stations.
  Therefore, pursuant to Section 316(a)(1) of the Communications Act of 1934, as amended (the Act),
 the Division proposed to modify Shatzki’s station license to preserve the existing coverage areas of the affected parties and prevent harmful interference, while not unduly disrupting Shatzki’s operations.
 

6. In accordance with Section 1.87(a) of the Commission's Rules,
 the Division provided Shatzki with notice of the proposed license modification and an opportunity to interpose a “protest.”
  On January 25, 2002, Shatzki filed both a Petition requesting reconsideration of the MO&O,
 and an Opposition to the proposed license modification.

III. discussion

7. Petition for Reconsideration.  In its reconsideration request, Shatzki reiterates the argument that the Commission is without authority to take any action to modify the subject license.
  Shatzki submits that because PG&E’s arguments relate only to whether Shatzki’s license should have been granted in the first place, they could have and should have been raised in a reconsideration request.
  Shatzki considers the revocation request -- filed more than one year after the date of license grant -- to be a reconsideration request and, as such, argues that the request should have been dismissed because the Commission is without authority to extend or waive the statutory filing period for reconsideration petitions.
  Shatzki asserts that Section 1.41 of the Rules may only be used when formal procedures are unavailable, so an informal request for agency action cannot be substituted for a reconsideration petition.
 

8. Contrary to Shatzki’s assertion, Section 1.41 does provide us with jurisdiction to resolve the matter.  The fact that a reconsideration request could have been -- but was not -- filed at an earlier juncture does not prevent the Commission from taking informal action either at the request of an interested party or under its own auspices.
  We agree with Shatzki that the time period to file a reconsideration request elapsed.
  Thus, formal procedures were no longer available and, as such, it was appropriate for us to take action under Section 1.41.
  In this connection, we note there is ample precedent for considering untimely filed pleadings as informal objections under Section 1.41 should the public interest so warrant.
       

9. In support of its contention that the Commission has no authority to take informal action in this matter, Shatzki cites Global Cellular Communications, Inc. (Global).
  In that proceeding, however, the Commission specifically set a filing deadline for informal objections.
  Having established a formal procedure for the orderly filing of Section 1.41 objections, the Commission dismissed certain objections as untimely.
  That situation is not present here.
  Neither a specific deadline for informal requests has been set nor a filing schedule established.  Even had PG&E not filed its Request to Revoke, and PCIA not filed its Request to Reduce ERP, we are authorized under our own auspices to propose modification of Shatzki’s license if warranted by the public interest.
  Shatzki argues that the thirty-day time period set forth in Section 405 of the Act precludes any action to modify its license pursuant to section 316 of the Act.
  Unlike Section 405, however, Section 316 contains no time limit on when the Commission may modify a license.  Moreover, while Section 312 of the Act generally limits the grounds for revocation to action that occurred after the license was granted or could not reasonably have been known before the license was granted,
 Section 316 states that a license may be modified in order to “. . . promote the public interest, convenience and necessity, or the provisions of this Act or of any treaty ratified by the United States . . . 
  Thus, nothing in the Act supports Shatzki’s proffered limitations on the timing and the basis of a license modification pursuant to Section 316.  

10. Finally, Shatzki submits that the Commission proposed modifying the subject license without providing it an opportunity to comment.
  However, having been notified by PCIA (its frequency coordinator) of PG&E’s filing, Shatzki submitted the April 2001 Letter stating its views.
  Those views were considered by the Division in reaching its decision to propose the subject license modification.
  Further, as required by Section 1.87 of the Commission’s Rules, Shatzki was given an opportunity to “protest” the propose change to its license.  It is those views that we now consider and, thus, Shatzki will have had a full and fair opportunity to present its arguments.

11. Opposition.  In the Opposition, Shatzki notes that the application for Station WPMU363 was coordinated by PCIA without objection by PG&E or any other entity until the latter’s request for revocation of the subject license.
  Shatzki also states that while PG&E has “interference concerns” about the subject station’s operations, at no time has there been a claim of actual or probable interference.
  Shatzki argues that decreasing the authorized ERP for the station’s operations is not in the public interest because it will disrupt service to Shatzki’s customers by effectively taking away a vital portion of its coverage area and will preclude it from recouping its investment in good faith reliance on the license grant.
  Shatzki further contends that the failure to ask for PG&E’s consent is purely a technical violation -- not one that needs a dynamic solution
 -- and, thus, the proposed license modification is arbitrary and capricious.
  

12. Contrary to Shatzki’s suggestion, PG&E was under no obligation to object to WPMU363’s license application.  Rather, the burden was on the license applicant to seek and receive PG&E’s consent before grant of its application.  Furthermore, PG&E was not required to claim actual or probable interference, as suggested by Shatzki.  Nor was PG&E obligated to submit technical exhibits to support a concern about interference “potential.”  Although Shatzki was incorrect in these assertions, it was demonstrated -- by an FCC-certified frequency coordinator (Industrial Telecommunications Association, Inc.) -- that Shatzki’s interfering contour (19 dBµ) overlaps PG&E’s service contour (37 dBµ).
  Section 90.187 of the Commission’s Rules imposes no responsibility on PG&E in regard to the assignment of the subject frequency to Shatzki.  This Commission regulation only imposes requirements on Shatzki.  Furthermore, failure to ask for and receive PG&E’s consent is not, as alleged by Shatzki, merely a “technical violation.”
  Rather, it is a deficiency in the application process leading up to the grant of the subject license in that Shatzki’s proposed operations failed to provide the required interference protection to adjacent licensees.
  Section 90.187 of the Commission’s Rules establishes the process required for license assignment in a situation such as the one here.  Complying with these procedures is not optional.  Rather, the rule mandates that applicants obtain written consent from affected adjacent channel licensees.

13. Shatzki asserts that the problem in its frequency assignment arose from frequency coordination procedures that are no longer in effect.
  It submits that at the time of the subject frequency recommendation, PCIA used mileage separation as the criterion for making adjacent channel frequency recommendations.  Currently, Shatzki states, PLMR frequency coordinators (including PCIA) use contour analysis to make frequency recommendations on the adjacent channels.  Therefore, Shatzki submits, it is incorrect to label the subject coordination as “defective.”
  Whether or not Shatzki’s frequency coordination is designated as defective, we continue to believe, and Shatzki does not dispute, that the coordination was faulty because it did not comply with the requirements of Section 90.187.  Consent was neither sought nor received from PG&E, an affected adjacent channel licensee and thus, Shatzki’s use of the subject frequency must be modified to comply with the Commission's rules.

14. Additionally, we differ with Shatzki that no “dynamic” solution is necessary to remedy the defect in its frequency assignment.
  Now that we are aware of the faulty frequency coordination, it is incumbent upon us to address this matter.  Moreover, the proposed license modification is not, as alleged by Shatzki, arbitrary and capricious.
  Reducing the ERP of Shatzki’s station operations addresses circumstances resulting from a faulty frequency coordination while permitting the continued operation of the subject station, albeit with reduced power.  The 23 watts on frequency 153.5225 MHz is limiting, however, it is the only way Shatzki can operate on the subject frequency and be compliant with the applicable rule.  The license modification provides PG&E, an adjacent channel licensee, with protection from harmful interference as would have been the case had Shatzki complied with the “consent requirement” of Section 90.187 of the Rules.
  
15. Shatzki argues that modification of its license would disrupt service to its VHF dispatch customers by effectively taking away a vital portion of its coverage area.
  We reject the argument as unsubstantiated.  We believe that an ERP of 23 watts can be comparable to Shatzki’s current operaional parameters if his base station’s antenna is positioned at an appropriate height and elevation.  Using 23 watts ERP, the 37 dBµ contour covers Station WPMU363’s forty kilometer (km) mobile service area.
  The mobile units can receive an acceptable signal level throughout the 40-km mobile service area.
  Therefore, Shatzki has failed to make a sufficient showing that the modification of its license would actually hamper its current operations.  We note that there is merely a bare assertion in Shatzki’s Opposition that such modification would disrupt service to its clients.
  Section 316(a)(3) of the Act
 makes any protest of a proposed modification subject to Section 309 of the Act.
  Section 309 of the Act requires that all allegations must be supported by an affidavit of a person or persons with personal knowledge thereof.
  We note that Shatzki provided no affidavit or other evidence that would support its claim that reduction in its station’s ERP would disrupt service to its dispatch customers.  We also note that Shatzki has additional frequencies on which it is authorized to operate.
  Accordingly, we find that the unsupported assertion that the proposed modification would disrupt Shatzki’s provision of service is insufficient to raise a substantial and material question of fact concerning the modification of Shatzki’s license.
  Thus, based on the record before us, we find that the public interest, convenience and necessity criteria of Section 316(a)(1) of the Act has been met.  As a result, the subject license is modified.    

IV.
CONCLUSION

16. After carefully considering the arguments put forth by Shatzki in its Petition for Reconsideration and Opposition, we nevertheless conclude that we have the authority to propose license modification and that this proposed license modification will serve the public interest.  The coordination of Shatzki’s application was defective because written consent was neither sought nor received from PG&E, an affected adjacent channel licensee, as required by Section 90.187 of the Commission’s Rules.
  Thus, the proposed operations did not provide the requisite interference protection to Stations KME687 and WPPX407 licensed to PG&E.  We conclude that modification of the Shatzki license to decrease the power used on the subject frequency is an appropriate mechanism to remedy that failure.  Further, we find that Shatzki’s Opposition does not provide the requisite support for its claim that the proposed modification will disrupt service to its dispatch customers.  Accordingly, we modify Shatzki’s license for Station WPMU363 to reduce the authorized ERP for operation on frequency 153.5225 MHz from 185 to 23 watts in order to protect adjacent channel licensees from harmful interference consistent with the Commission’s Rules.   

IV. ORDERING CLAUSES

17. ACCORDINGLY, IT IS ORDERED, pursuant to Sections 4(i) and 405 of the Communications Act of 1934, as amended, 47 U.S.C. §§ 154(i), 405, and Section 1.106 of the Commission’s Rules, 47 C.F.R. § 1.106, that the Petition for Reconsideration filed on January 25, 2002, by Alon Shatzki, Inc., IS DENIED.

18. IT IS FURTHER ORDERED, pursuant to Sections 4(i) and 316 of the Communications Act of 1934, as amended, 47 U.S.C. §§ 154(i), 316, and Section 1.87 of the Commission’s Rules, 47 C.F.R. § 1.87, that the license for Private Land Mobile Radio Services Station WPMU363, licensed to Alon Shatzki, Inc., IS MODIFIED by reducing the authorized ERP from 185 watts to 23 watts on frequency 153.5225 MHz. 

19. This action is taken under delegated authority pursuant to Sections 0.131 and 0.331 of the Commission’s Rules, 47 C.F.R. §§ 0.131, 0.331.




FEDERAL COMMUNICATIONS COMMISSION





D’wana R. Terry






Chief, Public Safety and Private Wireless Division
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