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I. Introduction

1. In this Order, we grant the application filed by TRW Inc. (“TRW”) and Northrop Grumman Corporation (“Northrop Grumman”) seeking authority to transfer control of TRW’s geostationary satellite orbit (“GSO”), fixed satellite service (“FSS”) Ka-band space station authorizations to Northrop Grumman.
  We find that the proposed transfer of control is in the public interest pursuant to our review under Section 310 of the Communications Act of 1934, as amended (“Act”).
  Our approval should provide the merged entity with the potential to develop new and innovative advanced broadband satellite services and expedite the delivery of these services on a global basis.

II. Background

A.
The Applicants

2. TRW, a publicly traded company incorporated and headquartered in Ohio, is a global technology company that provides products and services to the automotive, space, defense and information systems markets.
  TRW holds authority to launch and operate a GSO FSS system in the Ka-band
 at the 119° W.L, 79° W.L., 15° E.L., and 116.5° E.L. orbital locations.
  Once operational, the TRW Ka-band network will be capable of providing advanced broadband communication services to businesses and consumers around the globe.

3. Northrop Grumman, a publicly-traded company with headquarters in Los Angeles, California, provides products and services in defense and commercial electronics, systems integration, information technology and nuclear and non-nuclear shipbuilding and systems to U.S. and international military, government and commercial customers.
  Northrop Grumman and its wholly owned subsidiaries are current FCC licensees, holding more than 290 authorizations for satellite earth stations, experimental radio stations, aeronautical fixed stations, aviation radio stations, ship radio stations, marine coast, private land mobile radio stations, and private fixed microwave radio stations.
 

B.
The Proposed Transaction

4. The Applicants seek Commission approval to transfer control of the Ka-band authorizations held by TRW to Northrop Grumman.  The proposed transaction is part of a larger acquisition of TRW by Northrop Grumman as contemplated in the Agreement and Plan of Merger, dated June 30, 2002, by and among TRW, Northrop Grumman, and Richmond Acquisition Corp., a wholly owned subsidiary of Northrop Grumman (“Merger Agreement”).
  According to the Applicants, Northrop Grumman will acquire TRW for $60 per share in common stock in a transaction valued at approximately $7.8 billion, and will assume TRW’s net debt at the time of closing.  Following the consummation of the proposed transaction, TRW’s satellite and defense systems businesses will be operated as a separate Northrop Grumman sector.
  

5. The Applicants state that the proposed transaction will bring about numerous efficiencies in non-FCC-regulated businesses from the combination of operational, manufacturing, marketing, and administrative resources and functions.
  The Applicants contend that the proposed transfer is pro-competitive because it will permit the alliance of two advanced-technology companies, thereby enhancing Northrop Grumman’s ability to develop satellite networks and offer new and innovative services to customers.
  Applicants also contend that the proposed transaction does not violate the Commission’s anti-trafficking rules because it is incidental to the larger acquisition of TRW by Northrop Grumman, a concurrent transaction of much greater economic importance, in which the consideration paid under the Merger Agreement represents fair market value of TRW as a whole.

III.
Discussion

A.
Framework for Analysis

6. Section 310(d) of the Act requires that the Commission authorize the assignment or transfer of control of Commission licenses only upon finding that the public interest, convenience, and necessity will be served.
  The legal standards that govern our public interest analysis under Section 310(d) require that we weigh the potential public interest harms against the potential public interest benefits to ensure that, on balance, the proposed transaction will serve the public interest, convenience, and necessity.
  Our analysis considers the likely competitive effects of the proposed transfer and whether such transfer raises significant anti-competitive issues.
  We also consider the efficiencies and other public interest benefits that are likely to result from the proposed transfer.
  Further, we consider whether the transaction raises issues of national security, law enforcement, foreign policy and trade policy, including such concerns that may be raised by the Executive Branch.

B.
Qualifications of the Applicants


1.
Transferor

7. As a threshold matter, we must determine whether the Applicants meet the requisite qualifications to hold and transfer licenses under Section 310(d) of the Act and our rules.  In general, when evaluating transfers of control under Section 310(d), we do not re-evaluate the qualifications of the transferor.
  The exception to this rule occurs where issues related to basic qualifications have been designated for hearing by the Commission or have been sufficiently raised in petitions to warrant the designation of a hearing.
  No such issues have been raised that would require us to re-evaluate the basic qualifications of the transferor, TRW, and thus we find TRW is qualified as the transferor.


2.
Transferee

8. As to the qualifications of the transferee, Section 310(d) requires that the Commission consider the qualifications of the proposed transferee as if the transferee were applying for the license directly under Section 308 of the Act.
  The basic qualification requirements for FSS space station licenses are contained in Section 25.140 of our rules.
  These rules describe the legal, technical, and financial criteria we use to evaluate an applicant's qualifications to hold FSS space station licenses.  In addition, under the Commission’s Title III public interest review, the Commission considers the character qualifications of an applicant or licensee.
  To this end, the Commission has determined that, in deciding character issues, it will consider certain forms of adjudicated, non-FCC related misconduct that includes: (1) felony convictions; (2) fraudulent misrepresentations to governmental units; and (3) violations of antitrust or other laws protecting competition.
  The Commission has also stated that it will consider non-FCC related misconduct of the licensee’s or applicant’s parent or related subsidiary where there is a sufficient nexus between the licensee or applicant and the parent corporation or a related subsidiary.
   Further, the Commission has used its character policy in the broadcast area as guidance in resolving similar questions in transfer of common carrier authorizations and other license transfer proceedings.
  

9. As disclosed in the Application, in 1990 Northrop Corporation, the predecessor to Northrop Grumman, pled guilty to 34 counts of violations of 18 U.S.C. § 1102.  The guilty plea involved false certificates of conformance where Flight Data Transmitters had either failed Performance Verification Testing (“PRVT”) or had been subject to incomplete PRVT.
  The Application also discloses that in 1999, Litton Applied Technology Division pled guilty to making false statements and mail fraud in a federal case related to sales commissions paid to a Taiwanese consultant, and Litton Systems Canada, Ltd. pled guilty to providing false and misleading information to the U.S. Government with respect to commissions paid to Greek and Taiwanese consultants.
  Northrop Grumman acquired Litton Applied Technology Division and Litton Systems Canada, Ltd. in 2001.

10. The central focus of our review of an applicant’s character qualifications is “misconduct which demonstrates the proclivity of an applicant or licensee to deal truthfully with the Commission and to comply with our rules and policies.”
  In the Character Policy Statement 1986, the Commission stated that a ten-year limitation should apply to considering past conduct that may indicate a “flagrant disregard of the Commission’s regulations and policies.”
  The Commission imposed this limitation because of the “inherent inequity and practical difficulty involved in requiring applicants to respond to allegations of greater age”
 and thus, designed a limitation to prevent the agency from forcing licensees to defend themselves from stale charges.  Although we do not consider ten-year old misconduct per se indicative of an applicant’s or licensee’s character qualifications, we do consider as relevant “the passage of time since the misconduct, the frequency of misconduct, the involvement of management and the efforts to remedy the situation, [as] good evidence as to whether rehabilitation has occurred.”

11. Our review as it relates to the implications of Northrop Grumman’s 1990 guilty plea in this case, is whether there is evidence since the 1990 guilty plea of other misconduct that would show a pattern of dishonesty that would seriously erode our ability to trust Northrop Grumman as a Commission licensee.
  We find no evidence that Northrop Grumman, which currently holds many Commission licenses, has engaged in the type of behavior that would lead us to seriously question its character qualifications to be a Commission licensee.  We also find that neither of the Litton subsidiaries had a close relationship to Northrop Grumman at the time these companies pled guilty to federal felonies.  Therefore, we conclude that the misconduct of the Litton subsidiaries are not relevant to Northrop Grumman’s character qualifications for purposes of this review. 
12. Thus, we do not find the non-FCC misconduct disclosed in the Application sufficient grounds for disqualification of Northrop Grumman on the basis of character.  Further, we find no evidence that Northrop Grumman lacks the legal, technical, and financial qualifications required under our rules to hold FSS space station licenses.  Therefore, we find that Northrop Grumman is a qualified transferee in this case.

C.
Competitive Effects

13. Our analysis of the proposed transfer under Section 310(d) of the Act considers the effects on competition in relevant markets and potential efficiencies and public interest benefits that may likely result from the proposed transfer.
  In assessing the competitive effects of the proposed transfer, we examined the ownership interests held by Northrop Grumman and TRW in the relevant U.S. markets and considered the effect of the proposed transfer on market concentration in these markets.  

14. Our analysis considers the relevant markets in which GSO FSS systems using frequencies in the Ka-band participate.
  These satellite systems have the potential to provide a wide variety of broadband interactive, direct-to-home, and digital services to all areas of the United States, including under-served and rural areas, and around the world.  We find that the proposed transferee, Northrop Grumman, has no commercial communications services by satellite and does not operate FCC-licensed satellite space segment facilities as any part of its current business.
  Thus, we find that the proposed transfer of control will not increase concentration or lessen competition in any relevant market. 

D.
Public Interest Benefits

15. We find that granting the proposed transfer meets our public interest test.  Northrop Grumman has committed substantial resources and capital investment in acquiring TRW and has made ongoing commitments that require the continuation and incorporation of TRW’s operation into Northrop Grumman’s long range plans.
  In the Bell Atlantic/NYNEX Order, the Commission stated "[a]s the harms to the public interest become greater and more certain, the degree and certainty of the public interest benefits must also increase commensurately in order for us to find that the transaction on balance serves the public interest, convenience, and necessity."
  As noted above, we find no potential harms, and thus, the Applicants' demonstration of potential benefits need not be as great.  In this case, because we find no potential harms, we find the Applicants’ showing of public benefits sufficient to meet the public interest test.  In addition, we note that no concerns were raised in this proceeding as to issues of national security, law enforcement, foreign policy and trade policy.  Thus, based on the record before us, we find that the proposed transfer poses no national security, law enforcement, foreign policy or trade concerns.
E.
Trafficking

16. Section 25.145(d) of the Commission’s rules
 prohibits Ka-band satellite licensees from selling "a bare license for profit."
  In adopting this rule, the Commission explained that it is intended to discourage speculators and to prevent unjust enrichment of those who do not implement their proposed systems.  This provision was not intended to prevent the infusion of capital by either debt or equity financing.  Nevertheless, we stated that any such transaction would be monitored to ensure that it does not constitute an evasion of the anti-trafficking provision.
  

17. The Applicants state that the acquisition of TRW’s Ka-band authorizations by Northrop Grumman is “incidental to a merger of interests driven by the desire for operational efficiencies in various lines of business unrelated to FCC-regulated industries” and represents a miniscule portion of a very large, multi-billion, merger transaction.
  In this context, the Applicants state the request to transfer control of the Ka-band satellite authorizations cannot be viewed as an attempt to profit from the resale of unbuilt licenses.
  The Applicant’s also state that because of their relatively small current economic value in relation to the size of the overall transaction, there is no specific amount of consideration assignable to the FCC facilities and licenses to be transferred as part of the merger.  The Applicant’s contend that the consideration paid under the Merger Agreement represents the fair market value of TRW as a whole as is corroborated by the fact that the two companies are public, financially sound, and able to conduct business dealings at arms length. 

18. We find that the proposed transfer does not violate our anti-trafficking requirements.  In this case, because the scope of the merger transaction as a whole encompasses such a substantial acquisition of non-FCC related business assets, the four Ka-band authorizations appear to be a relatively minor asset in the overall acquisition price.  Under these circumstances, we find that the transaction is consistent with our anti-trafficking rules.

F.
Milestones
19. TRW’s authorization to construct, launch and operate a Ka-band satellite system is subject to certain milestone requirements.
  In granting TRW its Ka-band authorizations, the Commission ordered, inter alia, that:

TRW Communications, Inc.’s authorization shall become NULL and VOID with no further action on the Commission’s part in the event the space station is not constructed, launched, and placed into operation in accordance with the technical parameters and terms and conditions of this authorization by the following dates:

Construction Commenced


Launch and Operate

First satellite
August 2002

119° W.L. Orbit Location, June  25,  2005

Remaining satellites
August 2003 
 
   79° W.L. Orbit Location,  June  25,  2005




   15°  E.L. Orbit Location, March 9, 2003







116.5° E.L. Orbit Location, July  16,  2005

20. Our approval of the proposed transfer of TRW’s Ka-band authorizations to Northrop Grumman is conditioned upon the same milestone requirements that were imposed on TRW at the time we granted TRW its Ka-band authorizations.  We note that at this time, we are conducting a review of whether TRW and other Ka-band licensees have complied with Ka-band milestone requirements.  Our determinations in this Order and Authorization should not be construed as providing any indication as to the findings of that review, and are without prejudice to any action that may be appropriate in connection with that review.

IV.
Conclusion and Ordering Clauses

21. For the reasons stated above, we find the proposed transfer of control of the Ka-band authorizations from TRW to Northrop Grumman serves the public interest, convenience and necessity.

22. Accordingly, IT IS ORDERED that, pursuant to Section 310(d) of the Communications Act of 1934, as amended, 47 U.S.C. § 310(d), the application for transfer of control of Ka-band authorizations held by TRW to Northrop Grumman IS GRANTED to the extent specified in this Order and Authorization.
23. IT IS FURTHER ORDERED that this grant IS CONDITIONED on our requirement pursuant to Section 25.119(f) of the Commissions Rules, 47 C.F.R. § 119(f), that Northrop Grumman shall consummate this transaction within 60 days from the date of this authorization, and within 30 days of consummation, notify the Commission by letter of the date of consummation.
24. This action is taken under delegated authority pursuant to Sections 0.51, 0.261, 0.131, 0.331 of the Commission’s Rules, 47 C.F.R. §§ 0.51, 0.261, 0.131, 0.331, and SHALL BE EFFECTIVE upon release.

FEDERAL COMMUNICATIONS COMMISSION


Thomas S. Tycz


Chief, Satellite Division 
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