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Federal Communications Commission
Washington, D.C. 20554
DA 02-476

Mr. Walter Steimel, Jr. 

February 26, 2002


February 28, 2002

Mr. Walter Steimel, Jr., Esq.  

Counsel for Red Hot Radio, G.P.

Greenberg Traurig

800 Connecticut Avenue, N.W., Suite 500

Washington, D.C.

Re:  Eligibility Status of Red Hot Radio

Dear Mr. Steimel:

This letter responds to the Petition filed on behalf of your client, Red Hot Radio (“RHR”)
 seeking reconsideration of the January 3, 2001, Election PN,
 which announced the date by which those licensees eligible to participate in the 218-219 MHz service restructuring plan were required to choose a restructuring option.
  The Election PN also contained a list of those licensees eligible to participate in the restructuring plan.
  Although RHR had been previously notified that it was not eligible to participate in the 218-219 MHz restructuring plan,
 RHR’s Petition seeks reconsideration of its omission from the list contained in the Election PN.  For the reasons set forth below, we dismiss RHR’s Petition.

I. Background

In September of 1994, RHR was the winning bidder for three IVDS licenses at auction.
  As a small business, RHR was eligible to participate in the Federal Communications Commission’s (“Commission”) installment payment plan, which conditioned licenses upon full and timely performance of all installment payment obligations.
  RHR’s first three required installment payments were owed in the following amounts: January 5, 1996 payment due in the amount of $1,651.88; March 31, 1996 payment due in the amount of $3,712.20; and June 30, 1996 payment due in the amount of $3,712.20.
  RHR’s filings evidence payments to the Commission in the amount of $7,419.65.
  These payments satisfied RHR’s January 5, 1996 and March 30, 1996 installment payment obligations, but only partially satisfied RHR’s June 30, 1996 installment obligation.
  

At the time of RHR’s June 30, 1996 installment payment obligation, the Commission’s rules provided that in the event a license holder is more than ninety days delinquent on any installment payment, its license would cancel automatically.
  If, during the first ninety days following any missed installment payment, a licensee required financial assistance, the rules allowed the licensee to request that the Commission grant a grace period of three to six months, during which no installment payments need be made.
  Thus, RHR had until September 28, 1996, to either submit the full amount of the June 30, 1996 installment payment or file a grace period request.  RHR did not file a timely grace period request within 90 days of the June 30, 1996 obligation.
 

On September 10, 1999, the Commission issued the 218-219 MHz Order, which, among other measures, adopted a financial restructuring plan for “Eligible Licensees.”
  Eligible Licensees included those that: (i) were current in installment payments as of March 16, 1998; (ii) were less than ninety days delinquent on the last payment due before March 16, 1998; or (iii) had properly filed grace period requests under the former installment payment rules.
  “Ineligible Entities” were those that had made second down payments and: (i) made some installment payments, but were not current in their installment payments as of March 16, 1998, and did not have a grace period request on file in conformance with the former rules; or (ii) entities that never made any installment payments and did not have a timely filed grace period request on file.
  Ineligible Entities were not entitled to participate in the restructuring plan for the 218-219 MHz Service as they lost their licenses through default.
  However, Ineligible Entities were granted debt forgiveness for any outstanding balances owed and were informed that their previously paid installments would be refunded.

In a letter dated January 6, 2000, RHR was notified that it was not eligible to participate 

in the restructuring plan.
  RHR did not seek reconsideration of either the 218-219 MHz Order
 or the January 6, 2000 RHR Ineligibility Letter.  Instead, more than four years after its June 30, 1996 installment payment was due, and nearly twelve months after notification via the RHR Ineligibility Letter, RHR submitted the instant Petition.
  

II. Discussion

By statute, Congress limited the Commission’s jurisdiction to review petitions for reconsideration to those filed within a specific time period.
  Section 1.106(f) of the Commission’s rules implements this statutory mandate and requires that a petition for reconsideration be filed within thirty days from the date of public notice of the Commission’s action.
  As stated above, our records indicate that RHR failed to make full payment on its June 30, 1996 installment obligation and failed to file a timely grace period request for the licenses by September 28, 1996.  Accordingly, the licenses automatically cancelled on September 29, 1996.
  RHR did not file a timely challenge to this automatic cancellation.
  RHR ignores the untimely nature of its Petition and instead argues that the Election PN constitutes a “grant” of eligibility.
  Although in some instances it may be proper for a party to challenge a Commission public notice that establishes or denies rights,
 the Election PN was not an order or action of the Commission (or the Wireless Telecommunications Bureau) canceling RHR’s licenses.  Rather, the Election PN was issued to announce the date by which Eligible Licensees were required to choose a restructuring option.
  Thus, RHR has failed to establish that its petition for reconsideration is timely.  Accordingly, we dismiss RHR’s petition pursuant to section 1.106(f) of our rules. 
Not only is RHR’s Petition untimely under section 1.106(f) of the Commission’s rules, it is also barred by the doctrine of waiver, i.e., a party with sufficient opportunity to raise a challenge in a timely manner, but who fails to do so, is deemed to have waived the challenge and is precluded from raising it subsequently.
   RHR was obligated under the Commission’s rules to bring any dispute over the automatic cancellation of its licenses to the Commission’s attention in a timely manner.  RHR did not file a grace period request before RHR’s licenses automatically canceled.
  RHR, also, did not file a petition for reconsideration after the licenses automatically cancelled.  Further, RHR also failed to bring any concerns regarding the status of its licenses to the Commission’s attention when other events reasonably should have prompted inquiry, i.e., release of the 218-219 MHz Order,
 RHR’s receipt of the RHR Ineligibility Letter,
 and issuance of the Implementation PN.
  In light of this record of inaction, it is clear that RHR has waived its challenge to the automatic cancellation of its licenses.  

III.
Conclusion

For the foregoing reasons, RHR’s Petition seeking reconsideration filed on February 2, 2001, is dismissed.

This action is taken pursuant to sections 1, 4(i), 4(j), 303(r), 309(j) and 405 of the Communications Act of 1934, as amended, 47 U.S.C. §§ 151, 154(i), 154(j), 303(r), 309(j), 405 and the authority delegated pursuant to section 0.331
 of the Commission’s Rules.





Sincerely,





Margaret Wiener, Chief






Auctions and Industry Analysis Division
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