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I. INTRODUCTION
1. 
This Memorandum Opinion and Order addresses the joint petition of MCI WorldCom Communications, Inc. f/k/a MFS Intelenet of New York (MFS), Brooks Fiber Communications of New York, Inc. (Brooks Fiber), and Verizon New York Inc. (Verizon), (collectively, Petitioners), for preemption of the jurisdiction of the New York Public Service Commission (New York Commission) with respect to disputes concerning the interpretation and enforcement of interconnection agreements between MFS and Verizon and Brooks Fiber and Verizon.
  Petitioners seek preemption of the jurisdiction of the New York Commission pursuant to section 252(e)(5) of the Communications Act of 1934, as amended (the Act).

2. 
Section 252(e)(5) requires the Commission to preempt the jurisdiction of a state commission in any proceeding or matter in which the state commission “fails to act to carry out its responsibility under [section 252].”
  Section 252 of the Act sets forth the procedures by which telecommunications carriers may request and obtain interconnection, services, or unbundled network elements from an incumbent local exchange carrier (LEC).

3. 
Petitioners allege that the New York Commission’s failure to resolve the interconnection disputes arising out of Verizon’s interconnection agreements with MFS and Brooks Fiber constitutes a “failure to act” triggering this Commission’s section 252(e)(5) duty to preempt the jurisdiction of the New York Commission.  For the reasons set forth below, we grant the petition.
II. Background

4. 
MFS and Brooks Fiber, both competitive LECs in New York, have identical contractual disputes with Verizon, the incumbent LEC in the New York, over the treatment of reciprocal compensation for traffic bound for Internet service providers (ISPs) (ISP-bound traffic) under the terms of their respective interconnection agreements, and in light of this Commission’s April 2001 ISP Remand Order.
  Specifically, Petitioners seek resolution of the following three issues:  (1) For the period beginning on June 14, 2001, did the Agreements between the parties automatically incorporate the intercarrier compensation regime of the ISP Remand Order as of the effective date of that order without requiring further action by the parties? (2) Did the ISP Remand Order constitute a change of law under paragraph 34.0 of the Agreements that triggered an obligation to amend the agreements in order to incorporate the intercarrier compensation regime of the ISP Remand Order? (3) If it did, would that regime become effective as of June 14, 2001, on the date that the parties executed the amendment, or some other date?
  

5. 
MFS and Brooks Fiber are both wholly owned subsidiaries of WorldCom, Inc.
  Pursuant to section 252(i) of the Act, in June 1999, MFS opted into a pre-existing interconnection agreement between Verizon and ACC National Telecom Corp.
  In September 1999, Brooks Fiber opted into the same pre-existing interconnection agreement.
  Thus, the interconnection agreements and disputed issues between MFS and Verizon and between Brooks Fiber and Verizon are identical.

6. 
On March 5, 2002, Verizon filed petitions with the New York Commission seeking resolution of contractual disputes with MFS, Brooks Fiber, and other competitive LECs regarding reciprocal compensation for ISP-bound traffic.
  On August 7, 2002, the New York Department of Public Service (NY DPS), which functions as the New York Commission staff, issued a letter to Verizon in these six proceedings, stating that the New York Commission “will not address the six dispute resolution petitions” and that, “because adequate, alternative forums exist, the Department will not address any future petitions addressing contract interpretations of reciprocal compensation for Internet-bound traffic.”

7. 
Relying on this language, on March 20, 2003, Petitioners filed a joint petition for preemption with this Commission alleging that the New York Commission “failed to act” to resolve the reciprocal compensation disputes between MFS and Verizon and Brooks Fiber and Verizon.
  On March 24, 2003, the Commission issued a public notice requesting comment on the joint petition filed by the parties.


III. discussion
8. 
We conclude that the circumstances presented by Petitioners require us to assume the jurisdiction of the New York Commission.  Section 252(e)(5) directs the Commission to preempt the jurisdiction of a state commission in any proceeding or matter in which a state “fails to act to carry out its responsibility under [section 252].”
  The Commission’s rules address a state’s “failure to act” with respect to its mediation and arbitration responsibilities pursuant to section 252.
  In the Starpower Preemption Order, the Commission held that, if a carrier chooses to file a complaint with a state commission concerning interpretation and enforcement of an interconnection agreement, the state commission has authority to adjudicate it.
  Specifically, the Commission stated:  “In applying Section 252(e)(5), we must first determine whether a dispute arising from interconnection agreements and seeking interpretation and enforcement of those agreements is within the states’ responsibility under section 252.  We conclude that it is.”
  In Starpower, the Commission granted a petition for section 252(e)(5) preemption because the Virginia Commission declined to assume jurisdiction over contractual disputes involving reciprocal compensation of ISP-bound traffic.

9. 
We find that Petitioners’ request for preemption falls squarely within Commission precedent, presents no novel questions of fact, law or policy and, therefore, we resolve this joint petition pursuant to our delegated authority.
  Following the Commission’s guidance in the Starpower Preemption Order, we find that the New York Commission has “failed to act” with regard to the interconnection disputes between Verizon and MFS and Verizon and Brooks Fiber. As in Starpower, the state commission in this case has expressly declined to interpret or enforce the terms of the identical interconnection agreements at issue.  Specifically, the August 7, 2002 letter to Verizon unequivocally expresses an intent not to act to resolve the parties’ interconnection disputes regarding reciprocal compensation for ISP-bound traffic.  In that letter, the New York DPS states:  “because adequate, alternative forums exist, the Department will not address any future petitions addressing contract interpretations of reciprocal compensation for Internet-bound traffic,” including the petitions regarding the MFS and Brooks Fiber disputes.
  
10. 
We recently granted preemption pursuant to section 252(e)(5) based on very similar circumstances.  On November 26, 2002, the Wireline Competition Bureau, acting on delegated authority, granted a section 252(e)(5) preemption petition filed by MCImetro Access Transmission Services, LLC (MCImetro), another WorldCom subsidiary, finding that the New York Commission had “failed to act” to resolve an interconnection dispute between MCImetro and Verizon regarding the treatment of reciprocal compensation for ISP-bound traffic. 
  In granting preemption in the MCImetro proceeding, we relied on the same August 7, 2002 letter of the New York DPS submitted in this proceeding as evidence of the New York Commission’s failure to act.

11. 
Consistent with this precedent, we conclude, based on the New York Commission’s express intent not to resolve this dispute, that the New York Commission has “failed to act to carry out its responsibility” under section 252.  Accordingly, the Act compels us to assume the jurisdiction of the New York Commission and resolve the outstanding interconnection disputes.
12. 
Petitioners may now file with the Commission for resolution of the interconnection dispute identified in the joint petition filed in this proceeding.
  Upon receiving the appropriate filings from Petitioners, the Commission will proceed to resolve the questions that the New York Commission would have resolved had it chosen to act.
  Specifically, the Commission will resolve the following three issues:  (1) For the period beginning on June 14, 2001, did the Agreements between the parties automatically incorporate the intercarrier compensation regime of the ISP Remand Order as of the effective date of that order without requiring further action by the parties? (2) Did the ISP Remand Order constitute a change of law under paragraph 34.0 of the Agreements that triggered an obligation to amend the agreements in order to incorporate the intercarrier compensation regime of the ISP Remand Order? (3) If it did, would that regime become effective as of June 14, 2001, on the date that the parties executed the amendment, or some other date? 
  We strongly encourage the parties to contact the Market Disputes Resolution Division of the Enforcement Bureau before filing to discuss how the proceedings before the Commission might best be handled.  We also reiterate the finding in the Local Competition Order that the Commission retains exclusive jurisdiction over any proceeding or matter over which it assumes responsibility under section 252(e)(5).
  Similarly, these proceedings before the Commission and any judicial review thereof shall be the exclusive remedies available to the parties.

IV. conclusion

13. 
For the foregoing reasons, we grant Petitioners’ joint petition for Commission preemption of the New York Commission over the disputes between Verizon and MFS and Verizon and Brooks Fiber and invite Petitioners to file for resolution of these disputes under 47 C.F.R. § 1.720 et seq.
V. ordering clause

14. 
Accordingly, IT IS ORDERED that, pursuant to section 252 of the Communications Act of 1934, as amended, 47 U.S.C. § 252, and sections 0.91, 0.291 and 51.801(b) of the Commission’s rules, 47 C.F.R. §§ 0.91, 0.291 and 51.801(b), the joint petition for Commission preemption of jurisdiction filed by Petitioners on March 20, 2003, IS GRANTED.
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