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ORDER ON RECONSIDERATION
   Adopted:  September 22, 2003
Released:  September 24, 2003
By the Chief, Public Safety and Private Wireless Division, Wireless Telecommunications Bureau:

1. Introduction.  In this Order on Reconsideration, we address a petition for reconsideration filed on December 21, 1992 by Centre Unified School District #397 (Centre).
  Centre seeks reconsideration of an action by the Distribution Services Branch (Branch) of the Video Service Division of the former Mass Media Bureau dismissing the above-captioned application (Application) for authority to construct a new Instructional Television Fixed Service (ITFS) station at Durham, Kansas.
  For the reasons stated herein, we deny the Petition.

2. Background.  ITFS stations are intended primarily to distribute formal educational and cultural information in aural and visual form.
  ITFS licensees make use of the spectrum to provide formal classroom instruction, distance learning, and videoconference capability to a wide variety of users.
  In 1998, the Commission adopted technical rule changes designed to provide ITFS licensees flexibility to employ digital technology in delivering two-way communications services including high-speed and high-capacity data transmission and Internet service on a regular basis.

3. On December 13, 1991, Centre filed the Application seeking to operate a new Instructional Television Fixed Service (ITFS) station in Durham, Kansas, utilizing D Group channels.
  On November 20, 1992, the Branch denied Centre’s Application.
  The Branch determined that the Application violated Section 74.903(a)(1) of the Commission’s Rules
 because Centre’s proposed facilities would not meet the required 45 dB desired-to-undesired (D/U) signal ratio protection with respect to  authorized receive sites of Station WLX562,
 Salina, Kansas, licensed to the North American Catholic Educational Programming Foundation, Inc. (NACEPF).
  On December 21, 1992, Centre filed the Petition.  On June 22, 2000, Nucentrix Spectrum Resources, Inc. (Nucentrix) filed a supplement to the Petition consisting of a letter of no objection from NACEPF.

4. Discussion.  Centre contends that the Branch erred in failing to consider its proposal to use frequency offset and that no harmful interference would occur.
  Centre argues that its proposal is acceptable because it uses frequency offset and maintains a D/U signal ratio of at least 28 dB.
  In this regard, it interprets the Wireless Cable Reconsideration Order as stating that the Commission would consider frequency offset proposals on a case-by-case basis, even if the existing licensee did not consent to the use of frequency offset.
  Centre criticizes the Branch for failing to engage in that case-by-case analysis with respect to the Application.

5. Based upon the record before us, we conclude that Centre’s Petition should be denied.  Section 74.903(a) of the Commission’s Rules requires an ITFS applicant to provide an interference analysis, including a free space calculation to determine that the D/U signal ratio is 45 dB or greater to avoid co-channel interference.
  While Centre contends that its proposal to use frequency offset is consistent with the Wireless Cable Reconsideration Order, we believe that Centre has misinterpreted that decision.  In the Wireless Cable Reconsideration Order, the Commission concluded:

We agree . . . that a 45 dB demonstration should still be required for . . . co-channel stations, unless there is a voluntary agreement between affected . . . station licensees to employ a frequency offset technique. Instead of adopting a separate standard for frequency offset transmitters, on a case-by-case basis, we will review requests for proffer of frequency offset transmitters for involuntary transmitter upgrades as a method to meet established interference protection standards for . . . stations of 45 dB desired-to-undesired signal ratio for co-channel stations. However, it is not necessary to revise Sections 21.905(c) and 74.961(c) to implement this change.

6. In 1995, the Commission further clarified:
We will assess demonstrations of a lack of harmful interference to authorized or previously-proposed co-channel . . . stations, on a case by case basis, when the subsequently-filing . . . application is proposing to use a frequency offset transmitter or when the authorized or previously-proposed . . . station already is authorized or proposes to use a frequency offset transmitter.  However, in each instance, at a minimum, the application must contain: (1) an analysis showing the desired-to-undesired signal ratios, in addition to providing as a separate exhibit document: (2) a further analysis or demonstration that the applicant's proposed . . station will provide the equivalent of protection from harmful interference to the authorized or previously-proposed co-channel . . . station, as would be provided to that authorized or previously-proposed station by the 45 dB desired-to-undesired signal strength ratio of Section 21.902(f). For example, an applicant may file a demonstration that the transmitters of both affected stations are designed with frequency tolerances to enable operation on a frequency offset basis which is equivalent to the 45 dB desired-to-undesired signal ratio standard. In the alternative, applicants may submit voluntary agreements or consent statements.

7. Centre’s Application did not comply with the minimum requirements established by the Commission.  Centre did not submit an agreement or consent from NACEPF with the Application.  While the application did provide a study showing that the D/U ratio at the receive sites of Station WLX652 was greater than 28 dB, Centre made no attempt to show that it would provide protection equivalent to the 45 dB co-channel interference protection standard.
  Instead, Centre incorrectly assumed that it could demonstrate interference protection merely by showing that the D/U ratio at the receive sites of Station WLX652 was greater than 28 dB.
  The dismissal of Centre’s Application is consistent with other cases in which applications have been dismissed for relying on frequency offset without making the requisite showing.
  

8. Finally, we decline to consider the consent letter provided in the Supplement.  Any supplements to petitions for reconsideration filed more than thirty days after public notice of the action for which reconsideration is sought must be filed with a motion seeking leave to accept the supplement. 
 In the instant case, a motion for leave to supplement the Petition was not filed. The Supplement therefore was clearly untimely and thus should not be subject to consideration at this time.

9. Even if the consent letter had been submitted with the Petition, we do not believe it would have been decisionally significant at this juncture.  Section 1.106(c) of the Commission's Rules provides that we will accept a petition for reconsideration relying on facts not previously presented to the Commission only in one of three circumstances: (1) the petition relies on facts which relate to events which have occurred or circumstances which have changed since the last opportunity to present such matters;
 (2) the petition relies on facts unknown to petitioner until after his last opportunity to present such matters which could not, through the exercise of ordinary diligence, have been learned prior to such opportunity;
 or (3) the designated authority determines that consideration of the facts relied on is required in the public interest.
  In this case, we find that none of these circumstances is present.  Centre provides no explanation as to why it could not have obtained NACEPF’s consent prior to filing the Application.
10. Further, we also conclude that consideration of the NACEPF consent letter at this time is not in the public interest.  The Commission’s Rules require applicants to submit consent letters from the affected parties with the original application.
  Pursuant to Section 74.903 of the Commission’s Rules,
 an application for an ITFS station must protect previously proposed facilities from interference and will not be granted if interference is predicted to occur.  Given that the filing of Centre’s Application established a deadline for mutually exclusive applications, it is vital that applicants submit all necessary consent letters with the original application.  Considering consent letters that were not filed at the same time as an original application was filed encourages the filing of incomplete applications. As the Commission has stated before:
[w]e cannot allow a party to “sit back” and hope that a decision will be in its favor and, when it isn't, to parry with an offer of more evidence.  No judging process in any branch of government could operate efficiently or accurately if such a procedure were allowed.

11. Significant to our decision is the fact that such consent letter was proffered over eight years after the subject application was filed.  We believe that such a delayed proffer is inconsistent with the timeframe contemplated in the applicable provisions of the Commission’s Part 74 rules regarding the substance of ITFS applications. We therefore decline to consider the NACEPF consent letter for all of the reasons stated herein.
12. In sum, we find that Centre has failed to demonstrate that there are sufficient reasons for granting its request for reconsideration.    We, therefore, deny Centre’s Petition.
13. Accordingly, IT IS ORDERED, pursuant to Sections 4(i) and 309 of the Communications Act of 1934, as amended, 47 U.S.C. §§ 154(i), 309, and Section 73.3566 of the Commission’s Rules, 47 C.F.R. § 73.3566, the Petition for Reconsideration filed by the Centre Unified School #397 on December 21, 1992 IS DENIED.
14. This action is taken under delegated authority pursuant to Sections 0.131 and 0.331 of the Commission’s rules, 47 C.F.R. §§ 0.131, 0.331.
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