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By the Deputy Chief, Policy Division, Media Bureau:
I. introduction

1. Flinn Broadcasting Corporation, licensee of television broadcast station WBIH (Ch. 29-Ind.) Selma, Alabama (“WBIH”), filed the above-captioned complaint against Knology Cable (“Knology”) for its failure to carry WBIH on its cable system serving Montgomery, Alabama and surrounding communities.  Knology filed a letter seeking to have WBIH’s complaint held in abeyance because of negotiations between the parties, but also filed an answer to the complaint.  WBIH filed a response to Knology’s pleading and requested that its complaint be processed.  For the reasons discussed below, we grant the complaint.

II. discussion

2. Pursuant to Section 614 of the Communications Act and implementing rules adopted by the Commission in Implementation of the Cable Television Consumer Protection and Competition Act of 1992, Broadcast Signal Carriage Issues (“Must Carry Order”), commercial television broadcast stations are entitled to assert mandatory carriage rights on cable systems located within the station’s market.
  A station’s market for this purpose is its “designated market area,” or DMA, as defined by Nielsen Media Research.

3. In support of its complaint, WBIH states that it is a commercial television broadcast station entitled to carriage on Knology’s cable system because WBIH’s city of license and Knology’s cable communities are both located in the Montgomery, Alabama DMA.
  WBIH states that, by letter dated May 28, 2002, it formally demanded carriage on Knology’s cable system.
  WBIH states that when Knology failed to provide a written response to this request within the thirty days required by Section 76.61(a)(2) of the Commission’s rules, it contacted Knology by phone and was informed that its carriage request was denied because it duplicated another station in the DMA.
  WBIH argues, however, that this contention was unsupported and Knology did not name the duplicating station.
  WBIH states that it then sent Knology a second letter, rebutting the allegation of duplication and requesting that Knology review the information.
  When no response was received, WBIH filed the instant complaint pursuant to the provisions of Section 76.61(a)(5) of the Commission’s rules.

4. Knology states that although it is willing to carry WBIH, the station has refused to accept the channel placement it has designated on its channel line-up.
  Knology states that Section 623(b)(7)(A) of the Act requires that a cable system offer its subscribers a basic service tier that include all signals carried to fulfill the must carry requirements of Sections 614 and 615 and “any signal of any television broadcast station that is provided by the cable operator to any subscriber.”
  Knology argues, however, that if a cable system faces effective competition under one of the four statutory tests and is deregulated pursuant to a Commission order, it is no longer subject to the requirement that must carry stations be carried on the basic tier.
  Knology remarks that the Commission declared the Montgomery, Alabama market to be subject to effective competition.
  Knology asserts that because it is not required to adhere to basic tier placement for WBIH on its Montgomery cable system, and because it remains willing to commence carriage of WBIH, the station’s complaint should be dismissed as moot.

5. WBIH argues that Knology’s answer is procedurally defective, and provides no factual rebuttal for its refusal to provide carriage.
  WBIH asserts that Knology raised the issue of channel positioning as an impediment to carriage for the first time in its answer.
  WBIH states, however, that while Knology asserts that it is willing to carry WBIH, it fails to designate a specific channel.
  WBIH states that Knology’s attempt to blame the delay in negotiations on WBIH is immaterial because the Commission has held that “the existence of negotiations is irrelevant to whether [a cable system has] met its statutory and regulatory obligations to commence carriage [of a station].”
  In view of the foregoing, WBIH requests that the Commission determine that Knology has failed to meet its carriage obligations with respect to WBIH and order the system to commence carriage of WBIH on cable channel 29 of its Montgomery, Alabama cable system.

6. We agree with WBIH and will grant its request for carriage.  The decisions Knology cites in support of its contention that it need not adhere to the basic tier requirement do not negate the carriage requirements of Section 614 of the Communications Act.
  A finding of effective competition permits a cable operator to price and market its services according to market forces, rather than pursuant to the provisions of Section 623 of the Act.  However, such a finding does not relieve a cable operator of its regulatory responsibilities under the Act’s mandatory carriage provisions.  A cable operator, even if it is found to be subject to effective competition, must honor a television station’s channel positioning request subject to Section 614(b)(6)
 and the signal of such station shall be provided to every subscriber of a cable system.
  Knology has not provided any other information to support a conclusion that it is unable to carry WBIH on the channel which it has requested.  

7.  In any instance, we note that a finding of effective competition applies only to the cable operator seeking such a conclusion by the Commission.  The force and effect of such a finding does not apply to other cable operators in the same franchise area.  While the incumbent cable operator, TCI-TKR of Alabama, had sought a finding that was later granted,
 the Commission has no record that Knology has filed a Petition seeking a determination of effective competition in its franchise area.  Therefore, Knology is subject to the basic service tier requirement under Section 623(b)(7) of the Act.

III. ordering clauses

8. Accordingly, IT IS ORDERED that the Complaint filed by Flinn Broadcasting Corporation is granted pursuant to Section 614(d)(3) of the Communications Act of 1934, as amended.  Knology Cable is ordered to commence carriage of WBIH on channel 29 and on the system’s basic service tier within 60 days from the release of this Order.

9. This action is taken pursuant to authority delegated by Section 0.283 of the Commission’s rules.
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