
Federal Communications Commission
FCC 02-156

Federal Communications Commission 
FCC 02-156




Before the

Federal Communications Commission

Washington, D.C.  20554

In the Matter of

Centennial Communications Corp., Centennial Communications Puerto Rico, Inc., All America Cable & Radio, Inc.,

            Complainants,

            v.

Tricom USA, Inc.,

            Defendant.
)

)

)

)

)

)

)

)

)

)

)

)

)
File No. EB-01-MD-021

MEMORANDUM OPINION AND ORDER
   Adopted:  May 23, 2002
Released:  May 31, 2002  
By the Commission:

I. INTRODUCTION

1. In this Memorandum Opinion and Order, we dismiss a formal complaint that Centennial Communications Corporation (“Centennial”) and its affiliates Centennial Communications Puerto Rico, Inc. (“Centennial Puerto Rico”) and All America Cable & Radio, Inc. (“AACR”) filed against Tricom USA, Inc. (“Tricom USA”)
 pursuant to section 208 of the Communications Act of 1934, as amended (“Act”).
  The Complaint alleges, inter alia, that Tricom USA violated section 63.14(a) of the Commission’s rules
 and sections 201(b), 202(a), and 214 of the Act
 by accepting from its parent company in the Dominican Republic (Tricom S.A.) unfairly favorable rates, terms and conditions concerning interconnection and international call termination in the Dominican Republic.  As explained in detail below, principles of international comity lead us to dismiss the Complaint, because the Dominican Republic’s telecommunications regulatory authority – Instituto Dominicano de las Telecomunicaciones (“INDOTEL”)
 – has either already addressed, or plans soon to address, all of the significant issues raised in this Complaint.

II. backgrounD

A. The Parties

2. Centennial is a telecommunications holding company incorporated in the United States.
 Centennial initiated this action on “behalf of itself and its affiliates.”
  Two of Centennial’s affiliates are AACR and Centennial Puerto Rico.

3. AACR is a British Virgin Islands corporation that is licensed to provide a full range of telecommunications services within and from the Dominican Republic,
 including international telecommunications services from the Dominican Republic.
  AACR is a subsidiary of All America Cables & Radio, Inc., a Cayman Islands corporation, of which Centennial owns 70 percent.
  Centennial Puerto Rico is a telecommunications company that is incorporated in the United States and headquartered in Puerto Rico.
  It is a wholly-owned subsidiary of Centennial, through various intermediate subsidiaries.

4. Tricom USA is a United States carrier that is licensed, pursuant to section 214 of the Act,
 to provide international telecommunications services from the United States to foreign countries.
 Tricom USA is not a licensed carrier in the Dominican Republic and does not install, maintain, or operate telecommunications infrastructure in that country.
  Tricom USA is a wholly-owned subsidiary of Tricom S.A., a telecommunications carrier in the Dominican Republic that is not a party to this action.
  Tricom S.A. provides a full array of telecommunications services within and from the Dominican Republic, pursuant to INDOTEL’s authorization.

B. This Proceeding 

5. According to the Complaint, Tricom S.A. has supplied AACR with interconnection capacity in the Dominican Republic since 1995.
  AACR allegedly uses this interconnection capacity to carry calls to Tricom S.A. subscribers that originate with AACR’s domestic wireless subscribers in the Dominican Republic, or that originate with callers in other countries, such as the United States.
 

6. The Complaint pleads that AACR and Tricom S.A. first entered into a letter agreement regarding interconnection in February 1995.
  The agreement allegedly provided that the parties would interconnect their networks solely for the purpose of terminating in-coming international traffic from AACR’s facilities to Tricom S.A.’s local exchange network.
  In early 1998, AACR purportedly asked Tricom S.A. to provide additional circuits for AACR’s growing domestic service, and proposed that the parties enter into a formal interconnection agreement that would address additional types of traffic not covered by the 1995 letter agreement.
  According to the Complaint, Tricom S.A. refused both requests.
  Although the parties exchanged correspondence regarding these issues between February 1999 and February 2000, the Complaint asserts that they failed to reach a resolution.
  

7. In March 2000, Tricom S.A. allegedly presented AACR with a draft interconnection agreement addressing the termination of all types of traffic.
  The Complaint avers that AACR refused to sign the proposed agreement on the ground that it allegedly contained a discriminatory volume discount provision under which AACR was required to have 75,000 lines in service before it could obtain the most favorable pricing on certain calls.
  

8. According to the complaint, in October 2000, Tricom S.A. provisioned additional circuits for interconnection to AACR; however, this capacity still was inadequate to meet AACR’s needs.
  In December 2000, AACR allegedly paid Tricom S.A. for four additional T-1 lines, but Tricom S.A. refused to activate the lines until AACR signed Tricom S.A.’s draft interconnection agreement.
  AACR purportedly rejected Tricom S.A.’s proposed interconnection agreement, and in March 2001, AACR sent Tricom S.A. its own draft agreement.
  The Complaint asserts that AACR’s draft agreement contained pricing terms that differed substantially from those proposed by Tricom S.A.  Specifically, AACR’s draft agreement allegedly set forth a rate of 1.1 cents per minute for local termination of international calls to Tricom S.A. customers, known as the “international access charge,”
 while Tricom S.A.’s proposed agreement specified an international access charge of 4.2 cents.
  

9. By May 2001, Tricom S.A. and AACR purportedly had failed to reach an interconnection agreement, and Tricom S.A. still had not activated the T-1 lines that AACR purchased in December 2000.
  The Complaint avers that, on May 2, 2001, AACR filed a petition with INDOTEL asking INDOTEL to intervene in AACR’s interconnection dispute with Tricom S.A.
 

10. The Complaint advances two principal contentions.  First, the Complaint alleges that  Tricom S.A. has delayed providing interconnection capacity to AACR, a competitor in the Dominican Republic, and that Tricom S.A. does not impose similar capacity constraints on its affiliate, Tricom USA.
  The Complaint avers that Tricom S.A.’s failure to provide adequate interconnection capacity to AACR impeded the complainants’ ability to complete both domestic and international calls to Tricom S.A. subscribers in the Dominican Republic.
  Second, the Complaint argues that Tricom S.A.’s practice of charging 4.2 cents to terminate international calls – allegedly well above the cost of that service – amounts to preferential treatment of Tricom USA.
  Even if Tricom S.A. charges Tricom USA the same rate of 4.2 cents that it charges AACR for terminating international calls, the Complaint maintains that the charge does not represent a true cost to Tricom USA, because Tricom USA, in effect, pays itself when it remits payment to its parent.
  The Complaint contends that because Tricom USA has been free of the capacity constraints and excessive international call termination costs that Tricom S.A. has imposed on AACR, Tricom USA unlawfully has accepted preferential treatment from a foreign carrier in violation of 47 C.F.R. § 63.14(a) and the Section 214 Order,
 and has engaged in unreasonable and discriminatory practices in violation of 47 U.S.C. §§ 201(b) and 202(a).

C. The Proceeding Before INDOTEL

1.
INDOTEL’s Authority

11. Under the Dominican Republic’s telecommunications statute, INDOTEL has “national jurisdiction” over the regulation and control of telecommunications.
  The statute charges INDOTEL with guaranteeing “the existence of an effective, fair and supportable competition in the provision of the public telecommunication services.”
  INDOTEL has authority, inter alia, to issue regulations,
 to “[p]revent or correct anticompetitive or discriminatory practices . . . ,”
 and to “[s]ettle . . . disputes that may originate among providers . . . .”
  Such disputes may include disagreements about the terms of interconnection.
  Although the statute states that “[i]nterconnection agreements are to be freely negotiated by the parties,” it provides that, in the case of disagreement, INDOTEL may intervene, at the request of the parties or on the government’s initiative, to establish the conditions of interconnection.

2.
AACR’s Petition 

12. The petition that AACR filed with INDOTEL, like the Complaint before this Commission, charged that Tricom S.A. had engaged in anticompetitive behavior by denying AACR additional capacity to interconnect the two companies’ networks in the Dominican Republic.  The petition described in detail AACR’s alleged unsuccessful efforts to obtain interconnection capacity from Tricom S.A. and to agree upon the terms of an interconnection agreement.
  The petition accused Tricom S.A. of delaying the completion of a formal interconnection agreement with AACR in order to avoid providing AACR with capacity that it could use to compete with Tricom S.A.
  According to the petition, Tricom’s failure to provide additional interconnection capacity had adversely affected AACR’s ability to terminate calls.
  
13. The petition also complained that the rate of 4.2 cents per minute that Tricom S.A. and other Dominican local operators charge for local termination of international calls was well above the rate they charge for local termination of domestic calls.
  The petition argued that this price differential was the result of an anticompetitive effort by Tricom S.A. and other companies that control local termination of calls to “caus[e] the international business to operate with a minimum of profitability.”
  The petition also challenged as discriminatory Tricom S.A.’s requirement that AACR meet a threshold of 75,000 lines in service in order to obtain the most favorable pricing terms on certain calls.
  The petition acknowledged that the terms that Tricom S.A. sought to include in the parties’ interconnection agreement were “standard” terms for such agreements in the Dominican Republic, but argued that the standard terms were inappropriate for modern telecommunications systems.

14. In the petition’s request for relief, AACR asked INDOTEL, inter alia, to issue an order setting the interconnection terms and conditions that would govern the AACR-Tricom S.A. relationship;
 to declare that Tricom S.A. had violated DR Law 153 and damaged AACR by delaying execution of an interconnection agreement;
 to order Tricom S.A. to activate immediately the T-1 lines that AACR purchased in December 2000;
 and to impose monetary sanctions on Tricom S.A.

3.
INDOTEL’s Rulings
15. On June 11, 2001, INDOTEL ordered Tricom S.A. to activate the four T-1 lines that AACR purchased in December 2000.
  Tricom S.A. complied with that order.
  INDOTEL also ordered the parties to appear for a hearing on the terms of the AACR-Tricom S.A. interconnection agreement.
  AACR and Tricom S.A. submitted further briefs, and INDOTEL held a hearing on June 25, 2001, during which each side was permitted to present oral argument concerning the terms of their interconnection agreement.
 

16. On August 21, 2001, INDOTEL ruled on the AACR-Tricom S.A. dispute.
  INDOTEL concluded, inter alia, that it could not find, as AACR urged, that Tricom S.A. delayed the execution of an interconnection agreement between the parties, observing instead that the “contract has not been signed because of the disagreement promoted by both parties . . . .”
  INDOTEL further ruled that the interconnection terms that AACR claimed were discriminatory, specifically the 75,000 line threshold and 4.2 cent access charge for termination of international calls, were standard interconnection terms in the Dominican Republic.
  INDOTEL found that because the interconnection terms that AACR proposed were different from the standard terms, adopting AACR’s terms would “introduce distortion in the market,” 
 and INDOTEL ordered AACR and Tricom S.A. to sign an interconnection agreement that does not “introduce provisions that are discriminatory . . . .”
  Finally, INDOTEL stated its intention subsequently to assess the interconnection terms that AACR had proposed within the framework of new interconnection regulations and rate regulations that would apply to all carriers.
 

17. AACR filed a petition with INDOTEL seeking reconsideration of Resolution 053-01 and requesting that INDOTEL set the terms of the interconnection agreement between AACR and Tricom S.A.
  On September 13, 2001, INDOTEL issued a decision affirming its earlier ruling.
  INDOTEL again rejected AACR’s claim that Tricom S.A. improperly had denied AACR access to its network:

[T]he difference existing between AACR and Tricom [S.A.] . . .  has not resulted from the refusal by Tricom [S.A.] to allow AACR access to its networks via the corresponding interconnection contract; but rather the same has been the consequence of the iron will of each of the parties to sign the indicated contract within the terms and conditions proposed by each of them.

18. As for the terms of interconnection, INDOTEL ruled that the “access charges included by the parties in their interconnection contract must be the same established in the market.”
  INDOTEL reiterated its concern that adopting AACR’s proposed interconnection terms could cause “distortions in the Dominican telecommunications market” that may be “at variance with the Principle of Non-Discrimination” established in Dominican law.
   INDOTEL also underscored its intent, in response to the issues AACR had raised, to initiate a regulatory process aimed at revising existing regulations dealing with rates and costs of services.
  In addition, INDOTEL ordered AACR and Tricom S.A. to enter into an interconnection agreement by no later than September 21, 2001 that included terms that Tricom S.A. previously had proposed.
  Neither party appealed this decision to a Dominican Court, and it now is final.

19. On September 21, 2001, Tricom S.A. signed and delivered to AACR an interconnection agreement containing the terms that INDOTEL had mandated.
  AACR did not sign the proffered agreement, but instead attempted, unsuccessfully, to negotiate alternative terms with Tricom S.A.
  On November 9, 2001, INDOTEL issued a resolution stating that AACR would be subject to monetary sanctions under DR Law 153 if AACR refused to sign the interconnection agreement.
  Ten days later, AACR signed the interconnection agreement “under protest.”
  The parties stipulate that, since executing the interconnection agreement, they have cooperated with each other regarding provisioning of T-1 lines, and that neither party accuses the other of failing to cooperate in either payment for or installation of T-1 lines.

III. DISCUSSION

A.
The Doctrine of Comity Permits a Tribunal, in Its Discretion, to Decline Jurisdiction Over a Matter that Is Properly Adjudicated in a Foreign Tribunal.

20. The doctrine of international comity permits a tribunal to decline to exercise jurisdiction in a case properly adjudicated in a foreign tribunal.
  Comity reflects the broad concept of respect among nations.
  It embodies “the recognition which one nation allows within its territory to the legislative, executive, or judicial acts of another nation, having due regard both to international duty and convenience, and to the rights of its own citizens, or of other persons who are under the protection of its laws.”
  As the Commission has noted, such recognition is entirely discretionary by individual nations.
 Tribunals in the United States have invoked comity principles in deciding (i) whether to decline to adjudicate matters based on the pendency or availability of litigation in a foreign forum;
 (ii) whether to enforce foreign judgments;
 and (iii) whether to accept the judgments of foreign tribunals on a cause of action or a particular issue.
  In general, United States tribunals have deferred to the proceedings and judgments of foreign tribunals where the foreign forum afforded the litigants an opportunity for a full and fair adjudication, and there is no evidence of partiality, prejudice, or other special circumstances demonstrating that comity should not apply.
 
B.
We Apply the Doctrine of Comity and Decline to Exercise Jurisdiction over the Complaint.
21. A number of important considerations support a decision to apply the doctrine of international comity and dismiss this case.  First, the actions at issue here – Tricom S.A.’s alleged delay in providing interconnection capacity to AACR in the Dominican Republic, and Tricom S.A.’s allegedly excessive fee for local termination of international calls – were the subject of the proceeding before INDOTEL.  INDOTEL rejected AACR’s claim that Tricom S.A. denied AACR interconnection, instead concluding that the parties’ interconnection dispute resulted from each side’s insistence on the interconnection terms it had proposed.
  INDOTEL further found that adopting the non-standard pricing terms proposed by AACR for the Tricom S.A.-AACR relationship, while leaving the standard terms in place for other Dominican carriers, would cause distortions in the Dominican telecommunications market and would conflict with the non-discrimination provisions of the Dominican telecommunications law.
  INDOTEL thus declined to adopt AACR’s proposed non-standard pricing terms when it set the terms of the Tricom S.A.-AACR interconnection agreement.  In short, the facts and issues that INDOTEL addressed are the same ones that this Commission would have to consider in deciding the instant Complaint. 

22. Second, both parties apparently regard INDOTEL as an appropriate forum to address AACR’s complaints about Tricom S.A.’s alleged anticompetitive conduct.  AACR asked INDOTEL to intervene in its dispute with Tricom S.A.,
 and Tricom USA consistently has argued that INDOTEL is the proper forum to decide AACR’s claims.

23. Third, there is no allegation that the proceedings before INDOTEL in any way were conducted unfairly or in a prejudicial manner.  Indeed, Centennial never disputed Tricom’s contention that AACR had a full and fair opportunity to litigate its claims before INDOTEL.
  INDOTEL rendered its final decision in this matter after receiving pleadings and briefs from both sides, holding an oral hearing, and reviewing AACR’s motion for reconsideration of INDOTEL’s initial decision.
  AACR was also accorded the right to appeal INDOTEL’s decision to a Dominican court, although AACR chose not to exercise that right.
  AACR appears simply to be unhappy about the result INDOTEL reached.

24. Fourth, the relevant dealings between AACR and Tricom S.A. all took place in the Dominican Republic, the witnesses with knowledge of these facts are located in the Dominican Republic, and the relevant documents, all of which are written in Spanish, also are located there.  Consequently, from the standpoint of administrative convenience, INDOTEL is better-equipped to handle this dispute.

25. Finally, INDOTEL’s announced intention to address AACR’s challenge to the 4.2 cent price that Tricom S.A. (and other Dominican carriers) charges for local termination of international calls in an upcoming regulatory proceeding, rather than in the context of AACR’s individual dispute with Tricom S.A., also weighs against an exercise of jurisdiction here.  INDOTEL chose this regulatory approach based on its concern that any change in call termination rates ought to apply to all carriers in the Dominican market, so as to avoid potential price discrimination and market distortions.  We believe that INDOTEL’s desire to avoid a piecemeal approach to these rate issues is entitled to deference.  Accordingly, while we cannot predict the results of INDOTEL’s upcoming regulatory proceedings – and thus express no view on any actions INDOTEL may take – we  believe that considerations of international comity counsel in favor of our declining to address the merits of AACR’s position on international call termination rates while INDOTEL is in the process of reviewing these very same issues in the context of a broader regulatory proceeding. 

26. For the reasons stated above, even though the findings and conclusions of INDOTEL may be different than those we might have reached, we conclude that the Complaint filed in this matter should be dismissed on grounds of international comity.
  INDOTEL has either already addressed, or plans soon to address, all of the significant issues raised in this Complaint.  Thus, we should not allow complainants to relitigate those issues here. 

IV. ordering clauses

27. ACCORDINGLY, IT IS ORDERED, pursuant to sections 1, 4(i), 4(j), 201(b), 202(a), and 214 of the Communications Act of 1934, as amended, 47 U.S.C. §§ 151, 154(i), 154(j), 201(b), 202(a), and 214, and section 63.14(a) of the Commission’s rules, 47 C.F.R. § 63.14(a), that the Complaint filed by Centennial Communications Corp. and its affiliates against Tricom USA, Inc. IS DISMISSED WITH PREJUDICE, and this proceeding is TERMINATED. 

28. IT IS FURTHER ORDERED that Complainants’ Motion to Strike and for Summary Judgment, filed on October 26, 2001, is denied as moot.

FEDERAL COMMUNICATIONS COMMISSION

Marlene H. Dortch
Secretary
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