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By the Commission:

1. Introduction.  The Commission has before it an application for review, filed on January 17, 2002, by Warren C. Havens (Havens).  Havens seeks review of the Wireless Telecommunications Bureau, Public Safety and Private Wireless Division (Division) Order on Further Reconsideration that denied the petition for reconsideration he filed in the captioned proceeding.
  Havens had petitioned the Division to reconsider its decision to dismiss on procedural grounds his petition to reconsider the grant of the above-captioned applications to Regionet Wireless License, LLC (Regionet) to operate Automated Maritime Telecommunications System (AMTS)
 stations on AMTS channel block B at various locations in the United States.  For the reasons that follow, the application for review is denied.
2. Background.  On May 17, 2000, Regionet filed applications to serve, inter alia, the Cape Fear and Haws Rivers;
 Cooper, Congaree, Broad and Saluda Rivers;
 and Savannah River
 on AMTS channel block A (217.5125-217.9875 MHz).
  On June 9, 2000, Regionet filed applications to serve, inter alia, the Cape Fear and Haws Rivers;
 Cooper, Congaree, Broad and Saluda Rivers;
 and Savannah River
 on AMTS channel block B (217.0125-217.4875 MHz).
  On July 6, 2000, Havens filed a petition to deny Regionet’s channel block A applications.  No petitions to deny were filed against the above-captioned channel block B applications.  On November 8, 2000, the Division granted Regionet’s applications to serve the Cape Fear and Haws Rivers; Cooper, Congaree, Broad and Saluda Rivers; and Savannah River on AMTS channel block B.
 

3. On December 14, 2000, Havens filed a petition for reconsideration of the grant of the channel block B applications.  In an Order on Reconsideration, released on September 7, 2001, the Division dismissed the petition
 because Havens neither was a party to the proceeding prior to the filing of the reconsideration petition, nor demonstrated that there was good reason why it was not possible for him to participate in the earlier stages of the proceeding, as required by Section 1.106(b)(1) of the Commission’s Rules.
  Contrary to Havens’s contention, the Division stated that his petition to deny Regionet’s channel block A applications could not be extended, along with the arguments raised therein, to the separate proceeding regarding Regionet’s channel block B applications.
  The Division also disagreed with Havens’s assessment of a January 3, 2001 decision by the Division’s Policy and Rules Branch (Branch) granting Regionet an extension of time to file oppositions to Havens’s December 14, 2000 petition and to Havens’s petition for reconsideration of the dismissal of his applications to serve a portion of the Arkansas River.
  Specifically, the Division rejected Havens’s contention that the Branch’s rationale in reaching this decision (i.e., given the suspension of the acceptance of AMTS applications,
 resolution of current applications should be decided on as complete a record as possible) granted Regionet “standing” to file its opposition late, and that as applied to the instant matter, it would grant Havens standing to file his December 14, 2000 petition for reconsideration.
 

4. On October 9, 2001, Havens filed a petition for reconsideration of the Order on Reconsideration.  On December 17, 2001, the Division released the Order on Further Reconsideration denying Havens’s October 9, 2001 petition.  Once again, the Division rejected Havens’s arguments that the Branch’s rationale underlying its decision to grant Regionet an extension of time to file an opposition set a precedent of providing standing to an entity that theretofore had not been a party to the proceeding,
 and that his petition to deny Regionet’s channel block A applications should be extended to the channel block B applications.
  The Division also rejected Havens’s argument that three Regionet channel block B applications were mutually exclusive with pending applications he had filed, thereby making him a party to the proceeding.
  Finally, Havens’s argument that his petition of December 14, 2000 should be accepted under Section 1.106(c) was rejected by the Division because Section 1.106(c), which describes the circumstances that warrant a grant of a petition for reconsideration on the merits, has no relevance to a procedurally defective petition.

5. On January 17, 2002, Havens filed an application for review of the Order on Further Reconsideration.  On January 31, 2002, Regionet filed an opposition to the application for review.  On February 13, 2002, Havens filed a reply to the opposition.
6. Discussion.  As an initial matter, we must address Havens’s request for leave to file the application for review out of time.  The deadline to file an application for review in this proceeding was January 16, 2002, thirty days after the Order on Further Reconsideration was released.
  Havens’s application for review was electronically filed at 12:00 a.m. on January 17, 2002.
   Shortly thereafter, he electronically filed an amended application for review; and a request for leave to file untimely the amended application for review or, in the alternative, the initial application for review.
  We agree with Havens that we should permit the late filing of the initial application for review.  Havens submitted it on January 16, 2002, and it was received at the Commission less than a minute after the deadline.  Moreover, because it was received before the opening of business on January 17, 2002, the late filing caused no delay in our consideration of the matter, and no discernible harm to Regionet.  We are not persuaded, however, that late filing of the amended application for review should be permitted.  This pleading was submitted after the filing deadline had passed.  In addition, Havens has not explained why the corrections and clarifications in the amended application for review could not have been incorporated into the initial application for review.  We note that our decision to waive the filing deadline for the initial application for review should not suggest that such waivers are routine.
  Thus, electronic filers who wait until the last minute of the last day of the filing period to submit a pleading should not routinely expect a waiver.  

7. Turning to the merits, Havens first argues that the Order on Further Reconsideration
 is defective because it relied on facts and arguments presented in Regionet’s opposition that were not supported by an affidavit pursuant to Section 1.939(f) of the Commission’s Rules.
   We disagree.  We note that the Order on Further Reconsideration did not “rely” on Regionet’s opposition; rather, it evaluated and rejected Havens’s contentions on their own merits vel non.  Moreover, the Section 1.939(f) affidavit requirement applies only to an opposition to a petition to deny; no such requirement applies to an opposition to a petition for reconsideration.
  Therefore, Section 1.939(f) has no relevance to the instant proceeding.
8. Next, Havens makes a number of arguments for the proposition that the Regionet applications were defective and therefore should never have been accepted for filing, let alone granted.
  Havens argues that because the Regionet applications should never have been accepted for filing, he should be excused for not participating in the earlier stages of the proceeding by filing a petition to deny.  The Order on Further Reconsideration upheld the Division’s earlier determination that Havens lacked standing to file a petition for reconsideration because he was not a party to the proceeding prior to the filing of the reconsideration petition, and he did not demonstrate either 1) that his interests were adversely affected by the Commission’s grant of the application, and 2) that there was good reason why it was not possible for him to participate in the earlier stages of the proceeding, as required by the Commission’s Rules.
  The Order on Further Reconsideration did not address the merits of the Regionet applications.  Consequently, we will not address Havens’s arguments concerning the applications.  We note, however, that because Section 1.933(b) explicitly states that an application that is accepted for filing may be deemed defective at a later date,
 the acceptance of the above-captioned channel block B applications for filing did not in any way excuse Havens from evaluating the applications during the thirty-day petition to deny filing period if he had any potential interest in opposing their grant.

9. Havens continues to argue that the Branch’s rationale underlying its January 3, 2001 decision to grant Regionet an extension of time to file oppositions to two of his petitions for reconsideration set a precedent of providing standing to an entity that heretofore had not been a party to the proceeding.
    Havens has offered nothing in his application for review that would cause us to disagree with the Division’s conclusion that the Branch’s decision allowing Regionet a brief extension of time to file an opposition cannot be used to bolster the procedural validity of Havens’s petition for reconsideration.
  The issues are unrelated because the Commission’s Rules require that a petitioner for reconsideration demonstrate that it already is a party to the proceeding or explain why it was not possible to participate earlier in the proceeding,
 whereas the Commission’s Rules do not require that a party who files an opposition be an earlier participant in the proceeding.  The requirement that Havens failed to meet with respect to his petition for reconsideration simply did not apply to Regionet as an entity filing an opposition to a petition for reconsideration.
  Extending status as a party to a proceeding after a final action has been taken is a different matter from merely granting to an entity that already is a party to the proceeding a brief extension of time to file a responsive pleading.

10. Havens also argues that the Division erred in the Order on Further Reconsideration
 when it did not accept his argument that his petition for reconsideration was procedurally valid under Section 1.106(c)(2) of the Commission’s Rules.
  Havens’s reliance on Section 1.106(c) in the instant matter is misplaced.  Section 1.106(c) does not relate to who may file a petition for reconsideration; that is the subject of Section 1.106(b)(1).
  Rather, Section 1.106(c) addresses the circumstances under which an otherwise proper petition for reconsideration may rely on facts not previously presented.  That Section 1.106(c)(2) permits such facts to be raised when “consideration of the facts relied on is required in the public interest” does not in any way affect or provide relief from the requirement in Section 1.106(b)(1) that a person seeking reconsideration of a Commission action must either already be a party to the proceeding or explain why earlier participation was not possible.

11. Finally, Havens states that he “asserts all of the fact[s] and arguments in the [December 14, 2000] Petition and his subsequent pleading[s] in this matter,” whether or not discussed in his application for review.
  Unlike with respect to certain other filings,
 our rules do not permit applications for review to incorporate other pleadings by reference.  Rather, the application for review must “concisely and plainly state the questions presented for review,” and “specify with particularity . . . the factor(s) which warrant Commission consideration of the questions presented.”
  Consequently, we have addressed only issues set forth in the application for review.  

12. Conclusion.  Because it is in the public interest that all interested entities raise their arguments concerning an application in the earliest stages of a proceeding, those seeking reconsideration that were not parties to the proceeding must explain why they could not have participated earlier in the proceeding.
  As noted above, Havens was not a party to the proceeding, and did not provide such an explanation.  Because of this procedural defect in his petition for reconsideration of December 14, 2000, we affirm the Division’s finding that Havens lacked standing to challenge the grant of the above-captioned applications.
  Therefore, we affirm the Division’s denial of Havens’s October 9, 2001 petition for reconsideration of the September 7, 2001 dismissal of his December 14, 2000 petition for reconsideration.

13. Accordingly, IT IS ORDERED pursuant to Sections 4(i), and 5(c)(5) of the Communications Act of 1934, as amended, 47 U.S.C. §§ 154(i), 155(c)(5), and Section 1.115 of the Commission’s Rules, 47 C.F.R. § 1.115, the Application for Review filed by Warren C. Havens on January 17, 2002, IS DENIED.

14. IT IS FURTHER ORDERED that the Request for Leave to Accept Late-Filing, filed by Warren C. Havens on January 17, 2002, IS GRANTED IN PART AND DENIED IN PART to the extent indicated above.

FEDERAL COMMUNICATIONS COMMISSION

Marlene H. Dortch

Secretary
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