
Federal Communications Commission
FCC 03-122 

                                                                                                                                    


Federal Communications Commission
FCC 03-122  



Before the

Federal Communications Commission

Washington, D.C. 20554

	In the matter of

Mobile Communications Holdings, Inc.

Authority to Construct, Launch, and Operate

an Elliptical Low-Earth-Orbit Mobile-Satellite Service System 
	)

)

)

)

)

)

)

)

)


	File Nos.  11-DSS-P-91(6)

                 18-DSS-P-91(18)

                 11-SAT-LA-95

                 12-SAT-AMEND-95

                 158-SAT-AMEND-96

Call Sign   S2111




MEMORANDUM OPINION AND ORDER
   Adopted:  May 27, 2003
Released:   June 4, 2003

By the Commission:

I. Introduction

1. In this Order we deny an application for review of a decision in which the International Bureau
 affirmed a previous determination that the license issued to Mobile Communications Holdings, Inc. (“MCHI”) for a “Big LEO” satellite system is null and void because MCHI failed to comply with a “milestone” implementation requirement.  Specifically, the Bureau found that MCHI failed to contract for construction of all of its authorized satellites by the end of July, 2000, thereby violating the second milestone requirement in its license. 

II. Background
2. In 1997, MCHI received a license to launch and operate a sixteen-satellite “Big LEO” system for provision of two-way voice and data communications.
  The license order prescribed a construction-progress milestone schedule: MCHI was to commence construction of at least two satellites by July 1998, commence construction of the other fourteen satellites by July 2000, complete construction of the first two satellites by July 2001, and place the system fully into operation by July 2003.
  The order declared that the license would become null and void in the event that MCHI failed to meet the milestone schedule.  I.e., the license was conditioned upon compliance with that schedule.

3. Under the Commission’s rules, each Big LEO licensee must file a statement within ten days of each milestone deadline, either certifying that it has met the corresponding milestone requirement or giving notice that it has failed to meet it.
  In an attested letter filed on June 22, 1998, a company official reported that

MCHI has commenced construction of the first two spacecraft … by entering into a noncontingent spacecraft construction contract with The Boeing Company for those two spacecraft.  Thus, MCHI has met the July 1998 commencement of construction milestone ….

The same MCHI official reiterated in an annual report filed later in the same month that MCHI had met the July 1998 milestone requirement by signing a contract with Boeing for construction of two satellites.
  The official added, in the annual report, that “[d]esign work for the rest of the spacecraft … also has commenced,” but he did not assert that MCHI had contracted for construction of more than two satellites, nor did he assert that the execution of the construction contract with Boeing met any milestone requirement beyond the one pertaining to commencement of construction of the first two satellites.

4. On July 31, 2000, the deadline specified in MCHI’s license for commencing construction of the other fourteen satellites, counsel for MCHI filed an affidavit signed by MCHI’s president, David Castiel.
  Counsel, in a cover letter, and Castiel, in the affidavit, both declared that the affidavit was being submitted pursuant to the rule that requires Big LEO licensees to certify compliance with each milestone deadline within ten days.  Castiel stated in the affidavit that

MCHI has entered into a binding, non-contingent contract with Teledyne Brown Engineering, Inc., effective as of July 1, 2000, relating to the construction of the satellites consistent with the milestones and technical specifications set forth in MCHI’s [license].

Neither the affidavit nor the cover letter mentioned any contract aside from the contract with Teledyne Brown Engineering (“TBE”), and there was no suggestion in either the letter or the affidavit that any other contract was relevant to compliance with the milestone requirement that fell due on July 31, 2000.

5. The Commission subsequently asked MCHI to submit copies of its contracts for satellite construction, including any amendments.
  In response, MCHI submitted copies of a “Memorandum of Agreement” between MCHI and Boeing dated April 22, 1998, with later amendments; an MCHI/Boeing “Satellite Construction and System Definition Contract” dated June 17, 1998 (“Boeing SCSD Contract”), with later amendments; and a “Program Management Contract for the Construction of the ELLIPSO System” between MCHI and TBE dated July 1, 2000.

6. In an order released in May 2001, the International Bureau found, from examination of the submitted contractual documents, that MCHI had, as reported, entered into a two-satellite construction contract with Boeing prior to the July 1998 deadline for commencing construction of two satellites.
  The Bureau also found, however, that MCHI and Boeing had adopted an amendment in 1999 that essentially nullified their construction contract.
  Furthermore, the Bureau found that the contract with TBE, on which MCHI had predicated its certification of compliance with the requirement to commence construction of the remaining satellites, did not actually require TBE to build or deliver any satellites.
  Hence the Bureau concluded that MCHI had not entered into a contract by the end of July 2000 that provided for construction of fourteen more satellites, as required by its second milestone condition.  Because MCHI had not requested an extension of the July 2000 milestone deadline, moreover, the Bureau concluded that its Big LEO license was null and void by operation of the license condition requiring adherence to the milestone schedule.

7. MCHI filed a petition for reconsideration of the License Cancellation Order, asking the Bureau to reverse the holding regarding milestone compliance and reinstate MCHI’s Big LEO license nunc pro tunc.  Further, MCHI asked for waiver of the requirement to complete construction of two satellites by the end of July 2001 and for postponement of the deadline for commencing operation.

8. MCHI conceded in the reconsideration petition that its contract with TBE was not, in fact, a satellite construction contract and therefore that the execution of that contract did not satisfy the requirement to commence construction of fourteen additional satellites by the end of July 2000.
  Nevertheless, MCHI maintained that it had met the July 2000 milestone requirement.  MCHI argued that the execution of the Boeing SCSD Contract in June 1998 had satisfied the July 2000 milestone requirement (as well as MCHI’s initial milestone requirement) because the SCSD Contract not only required Boeing to construct the first two satellites but also to perform system-wide design work.  MCHI asserted that it had presented the same view of the matter earlier, in its annual report filed on June 30, 1998, referring to its statement in that report that “design work” had commenced for the remaining satellites.  In fact, however, the June 1998 report said nothing about the second milestone requirement.
  MCHI did not attempt to reconcile its contention that the execution of the Boeing SCSD Contract met the second milestone requirement with the fact that both its counsel and its president had referenced the TBE contract, rather than the Boeing contract, when they certified compliance with the second milestone requirement in July 2000.

9. MCHI also disputed the finding that the Boeing SCSD contract was essentially abrogated by amendment prior to the July 2000 milestone deadline.  MCHI contended, moreover, that this finding was immaterial, arguing that the execution of a non-contingent contract for satellite construction in advance of a construction-commencement milestone deadline satisfies the milestone requirement whether or not the contract remains in force thereafter.

10. In addressing the reconsideration petition, the Bureau acknowledged that the SCSD Contract required Boeing to perform various tasks pertaining to planning or design for all of MCHI’s proposed satellites.
  The Bureau stressed, however, that the contract only required Boeing to construct two satellites, finding that the parties had made this plain in the contract’s preamble, in which they declared that their intention was “to enter now into a contract for … the construction of the first two (2) satellites of the Initial ELLIPSO Constellation” and negotiate another contract for construction of the remaining satellites at a later time.
  The Bureau also noted that, while the SCSD Contract explicitly required Boeing to complete construction of the first two satellites and prepare them for shipping to the launch site by a specified date in advance of MCHI’s milestone deadline for completing their construction, there were no provisions that required Boeing to undertake physical construction of the other fourteen proposed satellites, let alone complete their construction on or before the milestone deadline for the system to become fully operational.

11. In conversations with Bureau staff after the filing of MCHI’s petition for reconsideration, counsel for MCHI alleged that there were further documents in Boeing’s possession that confirmed that Boeing was contractually obliged to construct and deliver the other fourteen satellites by a date consistent with MCHI’s milestone schedule.
  At the staff’s request, counsel submitted copies of the documents, which consisted of a proposed work schedule and a proposed testing plan that Boeing had been required to present to MCHI for approval.
  The Bureau found that, contrary to the previous representations of counsel, neither document purported to require Boeing to build the additional fourteen satellites.  The Bureau found, moreover, that neither document appeared to have had any binding effect.  Neither was signed by representatives of Boeing and MCHI; the testing plan was prominently marked “DRAFT”; and the work schedule was prominently marked with a boldfaced notation that “[t]hese documents are provided for informational purposes only and are not contractually binding.”  The Bureau therefore concluded that the documents were immaterial.

12. Having found that the Boeing SCSD Contract expressly provided only for the construction and delivery of MCHI’s first two satellites, the Bureau concluded that the execution of that contract did not constitute compliance with the license condition requiring MCHI to commence construction of fourteen additional satellites by the end of July 2000.  The Bureau therefore reaffirmed its prior ruling that MCHI’s Big LEO license was subject to cancellation for failure to meet that condition, finding it unnecessary to address MCHI’s arguments that the SCSD Contract had not been abrogated.
  The Bureau also dismissed, as moot, the requests for waiver and extension of later milestone deadlines.

13. In an unopposed application for review filed on July 24, 2002, MCHI asks the Commission to overrule the Bureau’s finding that MCHI failed to meet the milestone requirement for commencing construction of additional satellites and the holding that its license is therefore subject to cancellation.  Further, MCHI urges us to grant its previous requests for waiver of the milestone requirement for completing construction of its first two satellites, which fell due on July 31, 2001, and for postponement of the July 2003 milestone deadline for commencing full system operation.

III. Discussion
14. It is a longstanding Commission policy to condition satellite licenses on compliance with prescribed milestone schedules for system implementation.  The Commission prescribes milestone schedules to ensure that licensees will construct and launch their satellites in a timely manner and thus that orbital assignments and spectrum will not be “warehoused” by licensees who are unwilling or unable to carry out their plans.
  Milestone requirements for commencement of satellite construction are especially important, moreover, because they provide an initial objective indication as to whether licensees are committed to proceeding with implementation of their proposals.
  To meet a milestone deadline for commencing construction of satellites, a licensee relying on a third party to perform the work must enter into a “non-contingent” contract for construction of the satellites in question.
  The Commission has given the following generic description of a non-contingent satellite-construction contract:

The [contract] identifies specific satellites and their design characteristics, and specifies the dates for the start and completion of construction.  The payment terms and schedule demonstrates the [licensee’s] investment and commitment to completion of the system.  The payments are spread throughout the [term of the] contract, the initial payments are significant, and the majority of payments will be made well before the end of the construction period.

15. Failure to Meet Second Milestone Requirement   In its application for review MCHI makes several arguments for reversing the Bureau’s holding that the execution of the Boeing SCSD Contract did not satisfy the requirement to commence construction of fourteen additional satellites by the end of July 2000.  First, MCHI asserts that the Bureau ignored the significance of the duties that Boeing was contractually obligated to perform beyond construction of the first two satellites.  To the contrary, the Bureau did not ignore the fact that the SCSD Contract required Boeing to perform tasks pertaining to planning or design for all of MCHI’s proposed satellites.  Rather, the Bureau acknowledged that fact but deemed it immaterial because the contract did not require Boeing to build or deliver more than two satellites.
  We agree with the Bureau that this omission in the contract is of crucial significance and that Boeing’s obligation to perform tasks other than building and delivering additional satellites is immaterial to the issue of whether MCHI met the license condition requiring it to commence construction of fourteen more satellites by the end of July 2000.

16. Next, MCHI contends that the Bureau failed to give due weight to a letter from a Boeing official that MCHI filed with its reconsideration petition.
 This letter points out that, in a preliminary Memorandum of Agreement (“MOA”) signed in April 1998, MCHI and Boeing agreed that Boeing would be the prime contractor for construction of MCHI’s entire satellite system.  Although MCHI thus agreed to employ Boeing as prime contractor, and Boeing agreed in return to provide financing for MCHI, those commitments were expressly contingent upon subsequent execution of satellite construction contracts on terms to be negotiated.  Thus, the MOA was merely an “agreement to agree” on concrete arrangements for construction of satellites for MCHI’s proposed Big LEO system, rather than a non-contingent satellite-construction contract.

17. Rather than lending any support to MCHI’s contention that the SCSD Contract covered construction of sixteen satellites, the MOA bears out the Bureau’s finding that the SCSD Contract merely provided for construction of two satellites.  MCHI and Boeing declared in the MOA that they intended to negotiate two successive satellite construction contracts: an “Early Start Contract” and a “Definitive Contract.”  The Early Start contract was to provide for performance of “any … activities necessary to commence construction of the first two satellites of [MCHI’s] System with the objective of satisfying the July 1998 progress schedule requirement in MCHI’s FCC license.”
  The Early Start Contract for construction of two satellites was to be superseded by a Definitive Contract to be negotiated later, which was to provide for construction and in-orbit delivery of all sixteen MCHI satellites.
  The plan to negotiate a two-satellite Early Start Contract was fulfilled by the execution of the SCSD Contract, as the parties acknowledged in a subsequent amendment to the MOA.
  On the other hand, MCHI and Boeing evidently failed to carry out their plan to negotiate a superseding contract providing for construction and delivery of sixteen satellites.  MCHI has not alleged that it ever signed a second construction contract that superseded the SCSD Contract, and MCHI did not produce any such contract when the Commission directed it to submit all pertinent satellite construction contracts, including amendments.

18. MCHI also contends that the Bureau improperly “second-guess[ed]” the two parties’ mutual understanding of the SCSD Contract.  But there is no evidence that either party to the contract ever understood it to mean that Boeing was obligated to construct and deliver more than two satellites.  The best evidence of intent is what was plainly said in the SCSD Contract, itself, and in the preceding MOA.  These documents fully support the Bureau’s finding that the SCSD Contract provided for construction and delivery of only two satellites.

19. Finally, MCHI argues that the Bureau ignored precedent in holding that “the execution of a contract that does not provide for complete construction of the satellites in question by a specified date consistent with the licensee’s milestone deadline for making its system fully operational cannot satisfy a construction-commencement milestone requirement.”
  The Commission has not prescribed “specific content requirements” for satellite construction contracts, according to MCHI, but has instead found them sufficient if they are binding and non-contingent.  MCHI maintains that the absence of a specified completion date for satellite construction does not render a contract either contingent or non-binding.  A contract may be non-contingent and legally binding between the parties but nonetheless fail to meet an FCC construction-commencement milestone requirement because it does not establish that the licensee is committed to proceeding consistently with its milestone schedule.  To hold that a licensee can satisfy a construction-commencement requirement by entering into an agreement that does not obligate the contractor to finish building its satellites before the milestone deadline for placing them into operation would, as the Bureau rightly observed, disserve the purposes of the milestone policy.
  More specifically, it would defeat the purpose of prescribing deadlines for entering into satellite construction contracts, which serves the overall objectives of the milestone policy by affording early, objective assurance that satellite licensees are genuinely committed to implementing their systems in a timely manner, in accordance with their milestone schedules for completing satellite construction and commencing operation.
  A contract that does not require satellite construction to be completed before the licensee’s milestone deadline for placing the satellites into operation does not afford such assurance.  Furthermore, the problem with the Boeing SCSD Contract is not just that it does not specify a construction-completion date for the second batch of satellites but that it simply does not obligate anyone to build – i.e., physically construct – those satellites at all.

20. Arguments for Extension or Waiver   In addition to disputing the finding that it failed to meet the second milestone requirement, MCHI argues that there are equitable and public-policy reasons for reinstating its license and allowing it to proceed on a delayed schedule.  It contends that the milestone requirements should not be “mechanistically” enforced against it, because its construction progress was disrupted due to adverse economic conditions beyond its control after it had spent some $80 million on development of its system and otherwise demonstrated sustained commitment to the project.  It asserts that the Commission has routinely granted more latitude to meet milestone requirements under similar circumstances.
  MCHI notes that no one is currently applying for authority to use the Big LEO service-link spectrum to provide new satellite service and contends that it is unlikely that anyone else will seek such authority under the prevailing economic conditions.  MCHI maintains, moreover, that it is in a better position to establish a commercially-viable Big LEO service than any potential new entrant and that if allowed to proceed it would have better prospects for success than existing Big LEO licensees because its elliptical orbit architecture would enable it to provide service at lower cost.  Hence MCHI contends that allowing it to proceed under a relaxed milestone schedule would be of potential public benefit and would cause no countervailing harm.  Furthermore, MCHI argues, citing NetSat 28,
 that it deserves special consideration because the Commission did not grant its license until more than two years after having issued licenses to other parties whose Big LEO license applications were under consideration concurrently with MCHI’s.

21. It is unclear whether MCHI is merely presenting these arguments in support of its renewed requests for waiver of the deadline for completing construction of two satellites and postponement of later milestone deadlines, or whether it also means to argue in the alternative for postponement or waiver of the July 31, 2000 deadline for commencing construction of fourteen additional satellites.  Insofar as MCHI now seeks extension or waiver of the July 31, 2000 deadline, the request is untimely.  It is foreclosed from obtaining such relief at this point, not having raised any argument for such relief before the Bureau.

22. On their merits, moreover, these additional arguments fail to sustain MCHI’s request for reinstatement of its license.  To begin with, we do not agree with MCHI’s contention that there is no public interest to be served by enforcing milestone requirements in this case.  MCHI’s underlying assumption that there is no potential alternative use, under present economic conditions, for the spectrum reserved for Big LEO CDMA systems is unsupported.  The assumption is belied, moreover, by the recent filing of a petition for reapportionment of the Big LEO service-link spectrum to allow the Iridium System to use some of the spectrum currently reserved for CDMA systems
 -- which is currently under consideration, together with other proposals for alternative use of the spectrum in question, in a pending rulemaking proceeding.

23. MCHI’s reliance on NetSat 28 is misplaced.  The Bureau held in that case that waivers of Section 25.161(a) and of a construction-commencement requirement were equitably justified because the licensee had been materially hindered from meeting the requirement by an erroneously-imposed license condition.
  No such equity weighs in MCHI’s favor in this case.  MCHI was not hindered from meeting either of its construction-commencement milestones by a Commission action that has since been found erroneous.  Rather, the delay in grant of the license in this case was due to MCHI’s own failure to show that it was financially qualified.
  The delayed licensing did not affect MCHI’s milestone schedule, moreover,
 and occurred before its milestone periods began to run.

24. MCHI has not cited any precedent where the Commission excused non-compliance with a milestone deadline for commencing satellite construction because the licensee found it difficult to obtain financing under prevailing economic conditions.
  On the contrary, the Commission has consistently held that such difficulty cannot justify extension of a deadline for commencing satellite construction.
  Nor has MCHI cited a case where the Commission postponed a construction-commencement deadline simply because the licensee had spent a large amount of money on the project and/or devoted much effort to it.  In cases cited by MCHI where the Commission granted requests for postponement of later milestone deadlines, the licensees had met the requirement to commence satellite construction, had continued to demonstrate diligence thereafter, and were ready and willing to proceed immediately with the remaining steps to complete implementation of their systems.
  No such circumstances are present here.  Although MCHI contracted with Boeing for construction of two satellites, the parties abrogated the contract by amendment one year later, in June 1999,
 and there is no evidence that MCHI ever asked Boeing to resume work.  MCHI did not report this change of circumstance to the Commission, which learned of the abrogating amendment when examining contractual documents that MCHI submitted in October 2000 at the Commission’s request.  MCHI never contracted for construction of any other satellites, though it certified that it met the July 31, 2000 deadline for commencing construction of fourteen more.  In short, MCHI called off construction work one year after signing a two-satellite construction contract, has made no tangible progress since, has not contracted for construction of its other fourteen satellites, and has not been diligent in apprising the Commission of material facts.  Furthermore, MCHI has given no assurance that it would promptly arrange for resumption of work on its first two satellites or promptly contract for complete construction of the remaining satellites in the event that its license were to be reinstated.  Rather, MCHI has indicated that its willingness to resume implementation would be contingent upon future improvement, of an unspecified nature and degree, in general economic conditions.
  To waive MCHI’s non-compliance with past milestone deadlines and postpone the remaining deadlines in reliance on this equivocal and indefinite “commitment” would make the milestone requirements meaningless.

25. Alleged Discrimination   Finally, MCHI alleges unfair discrimination by the Bureau in ruling that its Big LEO license is subject to cancellation without taking similar action against Constellation Communications Corporation, which did not certify compliance with the second milestone requirement in its Big LEO license.  The factual premise for this objection has been eliminated by the Bureau’s issuance of an order in November, 2002 that denied Constellation’s request for extension of the milestone deadline and declared its license null and void.

IV. Conclusion
26. Finding no merit in MCHI’s arguments, we affirm the Bureau’s holding that MCHI failed to meet its second milestone requirement and that its Big LEO license is therefore null and void.

IV. Ordering Clause
27. Accordingly, IT IS ORDERED that the Application for Review of Mobile Communications Holdings, Inc. filed on July 24, 2002 IS DENIED.
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� 	The amendment did not merely suspend performance obligations.  Rather, it stipulated that Boeing was not to perform any further work except as subsequently authorized in writing by MCHI on terms to be negotiated.  License Cancellation Order, supra, at ¶7.  MCHI asserted in its petition for reconsideration that the Boeing contract had merely been “suspended” but did not dispute the finding that the June 1999 amendment relieved Boeing of any obligation to perform further work unless directed to do so under terms to be negotiated.  Petition for Reconsideration and Reinstatement Nunc Pro Tunc and Request for Waiver of Construction Milestones, filed July 2, 2001, at 15.


� 	MCHI repeatedly asserts in the application for review that current economic conditions have prevented it from proceeding with implementation.  It gives no assurance that it would be able or willing to immediately order a resumption of work on its first two satellites or promptly contract for construction of the other satellites if we were to reinstate its license.    


� 	Constellation Communications Holdings, Inc. (Mem. Opinion and Order), DA 02-3086, 17 FCC Rcd 22584 (Int’l Bur. 2002).
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