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I. introduction

1. In this Report and Order, we modify the exemption for wireless phones under the Hearing Aid Compatibility Act of 1988 (HAC Act)
 to require that digital wireless phones be capable of being effectively used with hearing aids.  We find that modifying the exemption in the manner described below will extend the benefits of wireless telecommunications to individuals with hearing disabilities – including emergency, business, and social communications – thereby increasing the value of the wireless network for all Americans.

2. In order to make digital wireless phones accessible to individuals who use hearing aids or have cochlear implants, we find that digital wireless phone manufacturers and service providers should be required to take steps to reduce the amount of interference emitted from digital wireless phones and to provide the internal capability for telecoil coupling.  In taking this action, we hope to enable every American to have access to digital wireless telecommunications.  Because we find that the statutory requirements for modifying the exemption have been met, and because doing so will serve the important public interest in preserving access to wireless telecommunications for individuals with hearing disabilities, we conclude that the exemption should be modified to the extent described below.

II. EXECUTIVE SUMMARY

3. In this Order, we take the following actions:

(1) adopt certain performance levels set forth in a technical standard established by the American National Standards Institute (ANSI) as the applicable technical standard for compatibility of digital wireless phones with hearing aids;

(2) require certain digital wireless phone models to provide reduced radio frequency (RF) interference (i.e., meet a “U3” rating under the ANSI standard), and require certain digital wireless phone models to provide telecoil coupling capability (i.e. meet a “U3T” rating under the ANSI standard);

(3) require, within two years, each digital wireless phone manufacturer to make available to carriers and require each carrier providing digital wireless services to make available to consumers at least two handset models for each air interface it offers which provide reduced RF emissions (“U3” rating);

(4) require each Tier I wireless carrier providing digital wireless services to make available to consumers within two years at least two handset models for each air interface it offers which provide reduced RF emissions (“U3” rating) or 25 percent of the total number of phone models it offers, whichever is greater;

(5) require, within three years, each digital wireless phone manufacturer to make available to carriers and require each carrier providing digital wireless services to make available to consumers at least two handset models for each air interface it offers which provide telecoil coupling (“U3T” rating);

(6) adopt a de minimis exception for certain digital wireless phone manufacturers and carriers;

(7) encourage digital wireless phone manufacturers and service providers to offer at least one compliant handset that is a lower-priced model and one that has higher-end features;

(8) require 50 percent of all digital wireless phone models offered by a manufacturer or carrier to be compliant with the reduced RF emissions requirements by February 18, 2008;

(9) require wireless carriers and digital wireless handset manufacturers to report semiannually (every six months) on efforts toward compliance during the first three years, then annually thereafter through the fifth year of implementation;

(10) require manufacturers to label packages containing compliant handsets and to make information available in the package or product manual, and require service providers to make available to consumers the performance ratings of compliant phones;

(11) commit the Commission staff to deliver a report to the Commission shortly after three years from the effective date of this Order to examine the impact of these requirements, and which will form the basis for the Commission to initiate a proceeding soon after the report is issued to evaluate whether to increase or decrease the 2008 requirement to make 50 percent of phone models with reduced RF emissions, whether to adopt implementation benchmarks beyond 2008, and whether to otherwise modify the implementation requirements;

(12) encourage hearing aid manufacturers to label their pre-customization products according to the ANSI standard; and

(13) deny the petition of Myers Johnson, Inc., for revision of section 24.232 as it relates to directional wireless phone antennas.

4. We take these actions to facilitate the Congressional goal of ensuring access to telecommunications services for individuals with hearing disabilities.  In light of the rising number of calls to emergency services placed by wireless phone users, preserving access to wireless telecommunications for individuals with hearing disabilities is critical.  In addition to the public safety benefits, these actions will also extend to individuals with hearing disabilities the social, professional, and convenience benefits offered by wireless telecommunications as well.  In light of our society’s increased reliance on wireless phones and the growing trend among wireless carriers to move away from analog services in favor of more efficient, feature-rich digital services, these steps will ensure that individuals with hearing disabilities continue to enjoy access to wireless telecommunications devices and services.

III. background

A. Hearing Aids and Wireless Phones

5. Approximately one in ten Americans – 28 million – has some level of hearing loss, and this proportion increases to one in three among the population of people over 65 years of age.
  As the median age of the population continues to rise, the proportion of Americans with hearing loss will likely increase.  Approximately six million Americans use hearing aids to improve their hearing.
  Hearing aids operate in one of two modes – acoustic coupling or telecoil coupling.  Hearing aids operating in acoustic coupling mode receive and amplify all sounds surrounding the user, both desired sounds, such as a telephone’s audio signal, as well as unwanted ambient noise.  Hearing aids operating in telecoil coupling mode avoid unwanted ambient noise by turning off the microphone and receiving only magnetic fields generated by telecoil-compatible telephones.
  In the United States, about 25-30 percent of hearing aids contain telecoils, which generally are used by individuals with profound hearing loss.
  External accessories designed to generate a magnetic field to enable telecoil coupling help some hearing aid users, but can be cumbersome and are not usable by all hearing aid users.

6. Although analog wireless phones do not generally cause interference problems for hearing aid users,
 digital wireless phones can cause interference to hearing aids and cochlear implants because of electromagnetic energy emitted by the phone’s antenna, backlight, or other components.  This interference can be significant enough to prevent individuals with hearing aids or cochlear implants from using digital wireless phones and services.  In addition, most wireless phones do not internally provide the capability to inductively couple with hearing aids containing telecoils, as wireline phones do.

7. Over the course of the last several years, wireless phones and services have increasingly become mass market consumer devices and services.  As the Commission reported in its Eighth Annual CMRS Competition Report  (Eighth Competition Report), penetration rates for wireless subscribers (as of December 2002) were approximately 49 percent of the United States population, and more than 55 percent of Americans between the ages of 15 and 59 have wireless phones.
  In addition, while still relatively small in number, more and more consumers are beginning to view their wireless phone as their primary phone.  As reported in the Commission’s Seventh Competition Report, three to five percent of wireless customers use their wireless phone as their only phone, and according to a USA Today/CNN/Gallup poll, almost one in five wireless telephony users view their wireless phone as their primary phone.
  And the number of customers subscribing to digital wireless service now makes up approximately 88 percent of all wireless subscribers, with 125 million subscribing to digital services and only 17 million subscribing to analog service.
  In contrast to analog, digital technology provides better sound quality and increases spectral efficiency which, in turn, has permitted companies to offer calling plans with large buckets of relatively inexpensive minutes, free enhanced services such as voicemail and caller ID, and wireless data and mobile Internet offerings.
  In addition, 30 to 50 percent of calls to 911 for emergency services now come from wireless phones.
  Thus, as wireless service has evolved to become increasingly more important to Americans’ safety and quality of life, the need for individuals with hearing disabilities to have access to wireless services has become critical.  As Congress and the Commission have recognized, individuals with disabilities need access to telecommunications service to ensure they can more fully participate in a society that increasingly relies on these services.

B. The HAC Act and Existing Commission Rules

8. HAC Act.  Understanding that telecommunications services are an essential component of our daily lives, Congress enacted the HAC Act in 1988 to provide access to telecommunications services for individuals with hearing disabilities.  In adopting the HAC Act, the House of Representatives Report stated that “the inability to use all telephones imposes social and economic costs on not only the hearing impaired, but the whole nation.”
  It further stated that “the hearing impaired should have access to every telephone like the non-hearing impaired.”
  Therefore, the HAC Act was intended to enable individuals with hearing disabilities to use virtually every telephone.
  Through the HAC Act, Congress charged the Commission with “establishing regulations as are necessary to ensure reasonable access to telephone service by persons with impaired hearing.”
  Specifically, the HAC Act required the Commission to establish regulations to ensure that the enumerated “essential phones” would provide “internal means” for effective use of hearing aids designed to be compatible with telephones that meet established technical standards for hearing aid compatibility.
  In addition, the statute required nearly all telephones manufactured in the United States (other than for export) or imported for use in the United States after August 16, 1988, to be hearing aid compatible as defined in the statute.

9. Congress specifically exempted certain telephones, including telephones used with public mobile service (wireless phones), from the “essential phones” designation.  Congress considered the exempted phones to be “secondary,” meaning that such phones were viewed at the time to be complements, as opposed to substitutes, for the “essential phones” it identified.
  At the time of the HAC Act’s adoption, wireless phones were primarily business tools.  However, members of Congress realized that wireless phones may play an increasingly vital role in our society.  To make certain that the HAC Act kept pace with the evolution of telecommunications, it granted the Commission a means by which to revoke or limit the exemption for wireless phones.  Thus, the statute directs the Commission to periodically assess the appropriateness of continuing the exemptions.
  Specifically, the statute requires us to “revoke or otherwise limit” the exemptions if we determine that

i. such revocation or limitation is in the public interest;

ii. continuation of the exemption without such revocation or limitation would have an adverse effect on hearing-impaired individuals;

iii. compliance with the requirements of [the rule] is technologically feasible for the telephones to which the exemption applies; and

iv. compliance with the requirements of [the rule] would not increase costs to such an extent that the telephones to which the exemption applies could not be successfully marketed.

10. FCC Rules.  The Commission initially adopted rules implementing the HAC Act in 1989.
  In 1992, the Commission expanded the HAC requirements to apply to telephones in particular establishments, such as hospitals, hotels and motels, prisons, and workplaces.
  In 1996, the Commission adopted regulations designed to ensure that individuals with hearing disabilities would be able to use “virtually all wireline phones in workplaces, confined settings, and hotels and motels.”
  The Commission adopted rules relating to volume control to ensure that telephones were more accessible for those that use hearing aids and others with hearing impairments.
  In addition, the Commission required telecoil compatibility of all telephones that are required to be hearing aid compatible.
  Specifically, the Commission required that, except for telephones used with public mobile services, telephones used with private radio services, and secure telephones, every telephone manufactured in the United States (other than for export) or imported for use in the United States must be hearing aid compatible as defined in section 68.316 of the Commission’s rules.
  Finally, the Commission required all telephones with telecoil compatibility to be labeled with the letters “HAC,” to more readily identify hearing aid-compatible phones to consumers.

11. In addition to its rules on technical standards and requirements for compliance, the Commission clarified the status of the HAC Act in light of the adoption by Congress in the intervening years of the Americans with Disabilities Act of 1990
 and section 255 of the Telecommunications Act of 1996.
  In the Wireline HAC Order, the Commission determined that the protections afforded individuals with hearing disabilities under the HAC Act provided greater protection than those afforded under the “reasonable accommodation” standard provided by the ADA, and thus as stated in the ADA, the HAC Act was not intended to be invalidated. 
  With regard to section 255 of the 1996 Act, the Commission found that while this section shares a similar goal with the HAC Act, namely access to the telecommunications network by individuals with disabilities, the HAC Act remains binding law by operation of section 601 of the 1996 Act.  Section 601 states that the 1996 Act “and amendments made by this Act shall not be construed to modify, impair, or supersede Federal, State, or local laws unless expressly so provided in such Act or amendments.”
  The Commission concluded that the HAC Act remained unaltered.

C. Efforts to Facilitate Wireless Accessibility

12. In 1995, the HEAR-IT NOW Coalition (HEAR-IT NOW) filed a petition in which it argued that a limited revocation of the exemption for digital wireless phones was warranted under the four criteria.
  HEAR-IT NOW appended to its petition studies demonstrating interference experienced by hearing aid users when attempting to use, or even simply standing near, a Global System for Mobile Communications, or GSM, wireless telephone.
  HEAR-IT NOW argued that such interference prevents individuals who are hard of hearing from using Personal Communications Service (PCS) devices, thus excluding them from the next phase of the telecommunications revolution.

13. In response to the HEAR-IT NOW petition, the Commission established a steering committee and working groups to develop and report to the Commission on possible solutions to problems faced by individuals with hearing disabilities in using digital wireless telephones.  That committee, at the direction of the Commission, organized the Hearing Aid Compatibility and Accessibility to Digital Wireless Telecommunications Summit, which convened in January 1996.
  Summit participants, who included representatives of digital wireless phone manufacturers and other interested parties, later submitted a report to the Commission on the agreements of the parties.

14. As detailed in the report, the participants agreed that interface and accessibility problems could only be solved through a combination of both modifications to digital wireless phone designs and improvements in hearing aid immunity to RF emissions.
  Additionally, the participants recognized that educating individuals with hearing disabilities on the compatibility issues could help foster understanding and encourage access to wireless telecommunications.
  The participants also recognized that to promote consumer choice, they would need to pursue a range of options, given the range of levels of hearing loss and the range of means to address that loss.
  Moreover, the participants agreed that further research would be needed to identify objective levels of interference that hearing aid users could tolerate.
  They also agreed that the results of that further research would then be used to establish a preliminary matrix with recommended performance targets for electromagnetic emission and immunity levels that would serve as an interim benchmark.

15. Concurrent with the work of the steering committee, the University of Oklahoma began research into the interaction between hearing aids and digital wireless phones.  The study, which tested hearing aids manufactured for eighteen participants with hearing disabilities, sought to determine the levels of interference from digital wireless phones to hearing aids and to relate subjective ratings of speech intelligibility, usability, and annoyance to those interference levels.  Results of the study support the use of acoustic measurements of immunity as a basis for a standard.  The results also demonstrate the existence of a number of digital wireless phones that can be used successfully with hearing aids.  Six of the eighteen hearing aids experienced no interference or only very slight interference at the highest power level when used with both 800 MHz and 1900 MHz digital wireless phones.
  These results served as the basis for the development and adoption of a voluntary standard by ANSI in April 2001, namely, the “American National Standard for Methods of Measurement between Wireless Communication Devices and Hearing Aids ANSI C63.19-2001” (ANSI C63.19).

16. ANSI C63.19, which was developed by a Task Group that included representatives of several wireless phone manufacturers, wireless carriers, representatives of the FCC and FDA, and other interested parties, provides guidance on measuring digital wireless phones’ RF emission levels and hearing aids’ immunity levels to the RF emissions, and specifies rating categories for different levels of RF emissions and immunity.  The RF rating categories are intended to assist hearing aid users with the selection of a digital wireless phone that will be usable with a particular hearing aid.  In addition, ANSI C63.19 provides guidance on measuring digital wireless phones’ desired and undesired magnetic field emission levels and hearing aids’ immunity to undesired magnetic fields, and specifies rating categories for different levels of magnetic field emissions and immunity.  The magnetic field rating categories are intended to assist hearing aid users in choosing a digital wireless phone that can be successfully operated with a particular telecoil- or acoustic coupling-capable hearing aid.

17. In October 2000, while the ANSI C63.19 standard was still awaiting final approval, the Wireless Access Coalition (WAC) formally requested that the Commission reopen the petition for rulemaking filed in 1995 by HEAR-IT NOW, seeking to revoke the exemption for PCS devices from the Commission’s rule requiring telephones to be hearing aid compatible.
  In its petition, WAC noted the qualified success of the steering committee and the working groups to bring about consensus on certain issues and the development of ANSI C63.19.
  WAC, however, also expressed its disappointment in progress on the “central problem” of digital wireless phones’ interference with hearing aids.
  WAC reiterated its belief in the need for the Commission to address this central problem quickly, noting that PCS providers continue to offer more feature-rich services at lower prices, as compared to their analog offerings, over their digital PCS networks.
  If not addressed, WAC is concerned that hearing aid users will find themselves marginalized from mainstream communications, resulting in a regression to more dependent, less productive lives.

18. In 2001, responding to both WAC’s formal request and the HAC Act’s requirement that the Commission periodically review the appropriateness of the exemption, the Commission released a Notice of Proposed Rulemaking (Notice) to reexamine the wireless phone exemption provided by the HAC Act.
  In the Notice, the Commission sought comment on issues related to requirements of the statute for repeal or limiting of the HAC Act exemption.  The Commission sought comment on operation of the requirements of the HAC Act as they relate to establishment of technical standards and the meaning of the phrase “internal means.”
  Additionally, the Commission sought comment on the limitations on compatibility imposed by the statute in requiring that telephones only be compatible with “hearing aids that are designed to be compatible with telephones that meet established technical standards for hearing aid compatibility.”
  

19. The Commission also sought comment on whether the four criteria in the statute, which must be met before the Commission can revoke or limit the wireless phone exemption, have been met.  Based on the decline in analog service offerings coupled with the rise in more efficient, lower-cost, and feature-rich digital offerings, the Commission tentatively concluded that limiting the exemption would serve the public interest.
  The Commission also tentatively concluded that continuation of the exemption without limitation would have an adverse effect on individuals with hearing disabilities.  The Commission based its tentative conclusion on the growing prevalence of digital wireless phones and the declining availability of analog phones and service.
  It further noted that access to applications that are possible through use of a digital wireless phone, such as short messaging service, e-mail, and Internet access would allow the benefits of these features to be experienced by individuals with hearing disabilities.

20. Regarding the technological feasibility criterion in the HAC Act, the Commission sought comment on ways in which hearing aid manufacturers, digital wireless phone manufacturers, and service providers could work together to develop long-term solutions to compatibility problems.
  The Commission also sought comment on whether a “pairing” approach, recommended by CTIA, would satisfy the requirements of the statute.
  The Commission further sought comment on whether the costs of compliance with the HAC Act would increase costs to such an extent that the digital wireless phones could not be successfully marketed.
  Finally, the Commission sought comment on the costs and benefits to all telephone users of requiring compliance,
 as well as whether full revocation of the exemption or a limited exemption was warranted.

21. Recognizing the efficiencies that wireless carriers can gain from using digital technology, the Commission’s Analog Sunset Order established a process by which carriers may discontinue providing analog service.
  In that Order, the Commission found that it was appropriate to eliminate the analog requirement contained in our rules because of the competitive nature of wireless telephony.  In addition, the Commission believed that the spectral efficiency that would be gained supported elimination of the analog service requirement.
  The Commission, however, also recognized that analog service has offered individuals with hearing disabilities access to wireless telephony, and therefore immediate removal of the analog requirement could create access barriers to wireless telephony for individuals with hearing disabilities.
  It therefore decided to adopt a sunset period of five years to allow carriers to resolve problems associated with access to digital wireless service by individuals with hearing disabilities.  To monitor the adequacy of access to wireless telephony, the Commission required certain nationwide wireless carriers to report on the availability and usability of hearing aid-compatible digital devices.

D. Technical Description of Hearing Aids and Digital Wireless Phones

22. A hearing aid is an electronic device that amplifies weak sounds and transmits them through a small speaker.  Hearing aids come in several models, behind-the-ear (BTE), in-the-ear (ITE), in-the-canal (ITC), and completely-in-the-canal (CIC).  A hearing aid’s components include a microphone, amplifier, and speaker.  Additionally, some models have a coil of wire known as a telecoil or “t-coil.”  Hearing aids operate in one of two coupling modes, acoustic or inductive (known as “telecoil mode”), with the latter typically being employed by those with profound hearing loss.  As we have noted, approximately 25-30 percent of hearing aids sold in the United States include telecoils.
  In acoustic coupling mode, the microphone picks up surrounding sounds, desired and undesired, and converts them into electrical signals.  The electrical signals are amplified as needed and then converted back into sound by the hearing aid speaker.  In telecoil mode, with the microphone turned off, the telecoil picks up the audio signal-based magnetic field generated by the voice coil of a dynamic speaker in hearing aid-compatible telephones, audio loop systems, or powered neck loops.  The hearing aid converts the magnetic field into electrical signals, amplifies them as needed, and converts them back into sound via the speaker.  Using a telecoil avoids the feedback that often results from putting a hearing aid up against a telephone earpiece, can help prevent exposure to over amplification, and eliminates background noise, providing improved access to the telephone.

23. Cochlear implants bypass the external and middle ears by using electrical stimulation of electrodes implanted in the cochlea to reintroduce the signals carried by auditory nerve fibers to the brain.  With a cochlear implant, a microphone in a headpiece worn at the ear is connected via a thin cable to a processor that is worn on the belt, carried in a pocket or, in some models, worn at ear level.  The processor translates the signal from the microphone into digital signals that are sent to a transmitter (in some models, the transmitter and microphone are in the same piece).  The transmitter, which is held by a magnet on the side of the head behind the ear, sends the coded signals via radio waves through the skin to the cochlear implant.  The signals are directed to auditory nerve fibers using an array of electrodes implanted in the deaf patient’s cochlea where they elicit patterns of nerve activity that the brain interprets as sound.
  Some cochlear implants are now being manufactured with built-in telecoils, which could enable a user to hear more clearly when using a hearing aid-compatible telephone, neck loop, or in the vicinity of an audio loop.

24. Individuals with hearing disabilities that use hearing aids or cochlear implants, whether only capable of acoustic coupling or also capable of telecoil coupling, may encounter several problems when using digital wireless telephones.  The pulsing nature of RF signals from digital wireless phones can interfere with a hearing aid operated in acoustic or telecoil coupling mode, preventing acceptable use by the hearing aid user.  This form of electromagnetic interference (EMI), which is produced as a result of pickup and demodulation of the RF field by the hearing aid circuitry, will generate noise in hearing aids if detected during telecoil operation, and may even introduce interference to hearing aids operated in acoustic coupling mode.  In addition, whether the hearing aid is being operated in acoustic or telecoil coupling mode, interference from electromagnetic energy emitted as a result of a wireless phone’s display and keyboard backlight operation can cause interference that results in the hearing aid user experiencing distracting and sometimes painful buzzing noises.
  Even if a wireless phone produces high audio volume or a strong magnetic field for acoustic or telecoil coupling, respectively, the interference described above could be overpowering and prevent the hearing aid user from using the digital wireless phone.

25. Changes to hearing aids have been made to increase these devices’ ability to block electromagnetic energy, which is referred to as immunity.  Hearing aid manufacturers have focused on hardening the components in the hearing aid, which has resulted in improved immunity to both RF and non-RF sources of interference.
  In addition, the advances that are being made in digital hearing aids, which often do not experience interference issues, offer an opportunity to help control the interference that users of analog hearing aids may experience.

IV. analysis of STATUTORY criteria

26. We next set out our analysis of the four criteria Congress provided the Commission to determine whether revocation or limiting of the HAC Act exemption for wireless phones is warranted.  In the HAC Act, Congress specifically exempted phones used with public mobile services and phones used with private wireless services from having to be hearing aid compatible.
  We note, at the outset, that our rules provide that public mobile services are air-to-ground radiotelephone services, cellular radio telecommunications services, offshore radio services, rural radio services, public land mobile telephone services, and other common carrier radio communications services covered by Part 22 of our rules.
  In 1994, Congress amended section 332 of the Communications Act of 1934, replacing private and public mobile service categories with two new categories of mobile services, commercial mobile radio service (CMRS) and private mobile radio service (PMRS), and treating CMRS providers, which includes PCS and cellular service providers, as common carriers.
  As we have done in the context of other proceedings, we conclude that the rules we adopt in this Order apply to telephones used with all wireless systems to the extent that they offer real-time, two-way switched voice service that is interconnected with the public switched network, and utilize an in-network switching facility which enables the provider to reuse frequencies and accomplish seamless handoffs of subscriber calls.
  Therefore, in addition to telephones used with broadband PCS,
 we apply these rules to telephones used with other public mobile services, including Cellular Radio Telephone Service,
 as well as Geographic Area Specialized Mobile Radio (SMR) Services and Incumbent Wide Area SMR Licensees in the 800 MHz and 900 MHz bands.

27. The legislative history of the HAC Act indicates that Congress provided the exemption to wireless phones because it viewed them as complements, not substitutes, for wireline telephones.
  Congress authorized the Commission to revoke or limit that exemption upon a finding that: 1) continuation of the exemption would have an adverse effect on hearing impaired individuals; 2) revocation or limiting of the exemption would be in the public interest; 3) compliance with the HAC Act requirements is “technologically feasible;” and 4) compliance would not increase costs of wireless phones to such an extent that they could not be successfully marketed.
28. We conclude that the HAC Act applies to both reduction of RF interference to hearing aids as well as providing inductive coupling capability for the hearing aid’s telecoil.  In the legislative history of the HAC Act, Congress stated that the Act does not tie manufacturers to a particular technology and inhibit future development; instead, it sought only to require that telephones be compatible.
  Congress specifically noted that, in an effort to avoid mandating any particular type of technology, “induction coupling and electromagnetic fields are not even mentioned” in the Act.
  This legislative history, coupled with the statutory language instructing the Commission to establish such regulations as are necessary to ensure reasonable access to telephone service by individuals with hearing disabilities,
 compels our conclusion in this Order that both the reduction of RF interference and the provision of inductive coupling for the hearing aid’s telecoil are necessary to ensure wireless phone compatibility with hearing aids.  
29. For the reasons set forth below, we find that continuation of the exemption would have an adverse effect on individuals with hearing disabilities.  Furthermore, we find that modifying the wireless phone exemption is in the public interest.  In addition, we find that it is both technologically feasible to require compliance in the manner detailed in this Order, and that requiring such compliance will ensure that the digital wireless phones subject to this Order are marketable.
  And, finally, to the extent the modification of the exemption from the HAC Act for wireless phones facilitates usage by hearing aid users, we expect that individuals with cochlear implants will likewise benefit.

A. Adverse Effect on Hearing Impaired Individuals

30. Based on the record in this proceeding, we conclude that continuing the exemption afforded to wireless phones under the HAC Act would have an adverse effect on individuals with hearing disabilities.  Consumers who use hearing aids or cochlear implants indicate they have had difficulty finding wireless phones they can use without suffering from annoying and sometimes painful interference, without resorting to expensive and cumbersome external attachments.
  Consumers state that it is becoming very difficult to find analog wireless phones and services, and they are unable to use most digital wireless phones because of the resulting interference.
  By not being able to take advantage of most newer, digital wireless phones and services, hearing aid users assert they cannot take advantage of the attractive pricing and service plans available to other consumers, many of which include free or reduced-price phones, because the phones offered do not work with their hearing aids.
  Some consumers point out that their lack of ability to use a digital wireless phone causes them problems in their employment, particularly since many employers now rely on digital phones and services to stay in contact with employees in the field.
  A few consumers reported difficulty in finding a phone that works with their hearing aids because they were unable to test the phone before purchasing it.
  Some consumers expressed a desire to use a wireless phone for emergency use while away from home, but are unable to find one they can use, which they believe puts them at greater risk than non-hearing aid users since they are unable to call 911 or for automotive assistance using a digital wireless phone.

31. Consumer advocacy groups assert that the market has not responded to the needs of individuals with hearing disabilities because of the relatively small size of the population of consumers that would benefit from hearing aid compatibility features in digital wireless phones (as compared to the size of the total population of digital wireless phone users).
  However, these groups also note that the number of Americans with hearing disabilities is growing, and that the market for wireless phones and services would be increased if wireless phone manufacturers would improve access for hearing aid and cochlear implant users.

32. Some wireless industry commenters contend that removal of the exemption for wireless phones would not solve the hearing aid compatibility problem because it would not address issues associated with interference.
  A few commenters argue that the number of people who would benefit from removal of the exemption is relatively small, since such a small percentage of people have telecoils in their hearing aids, and many of them do not even use the telecoil functionality.
  Because telecoil coupling is typically used by individuals with more severe hearing loss, these are the people who rely upon them the most for telecommunications.  Our rules should address the needs of these users since they are the most adversely affected by the exemption, despite the fact that they make up a minority of hearing aid users.  In addition, we do not simply remove the exemption for wireless phones and subject these phones to the wireline HAC requirements which, essentially, mandate only telecoil coupling.  Our modification of the exemption will benefit people who use their hearing aids for both inductive coupling and acoustic coupling, because our rules will require both reduction of RF interference to hearing aids as well as providing inductive coupling capability for the hearing aid’s telecoil.  As a result, our rules could benefit the entire population of hearing aid users, which is estimated to be approximately six million people.

33. We are not persuaded by the other arguments against modifying the exemption.  Some commenters claim that the compatibility problem should be solved by only requiring hearing aid manufacturers to increase the immunity of hearing aids.
  However, this would not address the need for telecoil coupling capability and, while hearing aid immunity has been significantly improved in recent years, it does not appear to be possible to completely shield against all RF interference from digital wireless phones.
  In addition, contrary to the assertions of some industry commenters, we do not find the security concerns presented by providing telecoil coupling to be significant. 
  Eavesdroppers would need to be within the magnetic field generated by the phone, which is typically about 12 to 18 inches from the handset speaker.
  

34. While we recognize that the wireless industry has made some efforts to address the needs of individuals with hearing disabilities,
 we believe that maintaining the exemption for wireless phones from the HAC Act would adversely affect hearing aid users.  In light of the migration of consumers to more efficient, feature-rich, and lower-cost digital wireless phones and services, we believe that maintaining the exemption for wireless phones would prevent hearing aid users from taking advantage of these devices and services.  In addition, the market transition from analog to digital services, recognized by the Commission’s decision to sunset the analog service requirements imposed on wireless carriers, could restrict the choices for telecommunications services that are available to individuals with hearing disabilities, unless the HAC Act’s exemption for wireless phones is modified or eliminated.
  These constitute adverse effects that would be caused by continuing the wireless phone exemption from the HAC Act.

B. Public Interest

35. Based on the record in this proceeding, and in light of the adverse effects of continuing the exemption described above, we conclude that the public interest is served by modifying the exemption afforded wireless phones under the HAC Act.  As commenters to this proceeding have affirmed, greater access to digital wireless service for individuals with hearing disabilities will enable them to benefit from this technology, which has influenced Americans’ work and social lives, and that benefit will inure to all consumers of telecommunications.
  In other orders, the Commission has recognized such benefits.  For example, in its Order implementing section 255 of the Telecommunications Act, the Commission stated that ensuring greater access to a particular group of telecommunications consumers creates benefits that flow to all consumers of telecommunications services.
  Moreover, it is important to preserve access to wireless telecommunications for individuals with hearing disabilities, particularly in view of the public safety benefits offered by these services.  Over the last 10 years, there has been more than a 10-fold increase in the number of wireless 911 calls, and this trend is likely to continue.
  As the general public increasingly relies on wireless phones to obtain emergency services, individuals with hearing disabilities should also be able to take advantage of the safety benefits of wireless services by having access to digital wireless phones that work effectively with hearing aids.

36. The rise in use of digital wireless service is well documented.  As the Commission noted in the Eighth Competition Report, digital technology is now dominant in the wireless telephone sector, with approximately 125 million subscribers, far surpassing the 17 million analog subscribers.
  Digital wireless technologies enable wireless service providers to more efficiently use their spectrum, which in turn allows them to offer their customers relatively inexpensive bundles of minutes, more enhanced services, such as text messaging, and wireless data and mobile Internet offerings.
  These offerings have allowed wireless telecommunications to evolve from what was once considered a complementary business service to a mass market consumer offering that delivers an essential service, telecommunications, through a platform that offers users the benefits of mobility and greater independence.  Wireless services also offer users greater access to emergency services.  As evidenced by the continued growth in the number of wireless subscribers, consumers are realizing these benefits, often considering their wireless phone to be their primary phone.
  For these reasons, access to digital wireless service for the country’s approximately six million hearing aid users is necessary to facilitate their full participation in our society, and we therefore conclude that it is in the public interest that the exemption afforded to wireless phones under the HAC Act be modified.  As the Commission has recognized in other proceedings, increasing the number of people connected to the telecommunications network makes the network more valuable to all of its users.

37. In addition to the benefits to hearing aid wearers that will accrue from modifying the exemption for wireless phones, we believe increased accessibility to digital wireless telecommunications will result in benefits for all consumers.  Even people who do not wear hearing aids would benefit from the spectrum usage efficiencies realized by the increased use of digital wireless phones rather than the continued use of analog wireless phones.
  Also, measures to redirect RF energy could extend phone battery life for all users.
  In addition, the wireless industry would benefit from the business opportunity in serving the expanding market segment comprised of individuals with hearing disabilities, and employers of individuals with disabilities would benefit from improved communication with employees in the field.  We also anticipate that, based on similarities between the experiences of cochlear implant users and hearing aid users when using digital wireless phones,
 any handset changes that are made as a result of modifying the exemption will likewise benefit cochlear implant users.
  In sum, the public interest would be served by modifying the HAC Act’s wireless phone exemption.

C. Technological Feasibility

38. Based on the record in this proceeding, we also find that it is technologically feasible for digital wireless phones to comply with the requirement that they be hearing aid compatible.  Below, we describe some of the technological aspects involved in achieving compatibility between digital wireless phones and hearing aids, and we detail the various parts of the technological feasibility criterion to establish such a requirement.

39. ANSI C63.19 Technical Standard.  Fundamental to deciding to modify the exemption on grounds of technological feasibility is the requirement that there be an established technical standard.
  As discussed above, since 1996, the Commission, in conjunction with various industry participants and consumers, has been working to establish a technical standard that would allow digital wireless phones to work properly with hearing aids.  One product of the HAC Summit of 1996 was the establishment of a technical working group, which led to the formation by ANSI C63 of Task Group C63.19.
  ANSI C63 charged the Task Group with developing a standard for methods of measurement and defining the limits for hearing aid compatibility and accessibility to wireless telecommunications.
  Task Group C63.19, which included wireless carriers, digital wireless handset manufacturers, and hearing aid manufacturers, as well as representatives from the FCC and Food and Drug Administration (FDA), prepared and adopted by an almost unanimous vote
 a standard that is predictive of the successful use of digital wireless phones with hearing aids.

40. To use a digital wireless phone with a hearing aid or cochlear implant in acoustic coupling mode, RF interference and other EMI from the wireless phone must be controlled.  Based on recommended audio signal-to-interference ratios and other assumptions about wireless phones' performance, ANSI C63.19 specifies ratings for digital wireless phones, U1 through U4, based on their RF emission levels, with U1 being the highest emissions and U4 the lowest emissions.  The standard also provides a methodology for rating hearing aids from U1 to U4 based on their immunity to interference, with U1 being the least immune and U4 the most immune.  To determine whether a particular digital wireless phone will not interfere with a particular hearing aid, the immunity rating of the hearing aid is added to the emissions rating of the wireless phone.  A sum of 4 would indicate that the wireless phone is usable; a sum of 5 would indicate that the wireless phone would provide normal use; and a sum of 6 or greater would indicate that the wireless phone would provide excellent performance with that hearing aid.

41. Reduced RF emissions are also needed to improve inductive coupling with hearing aid or cochlear implant telecoils.  In addition, to use a wireless phone with a hearing aid or cochlear implant in telecoil coupling mode, without employing an accessory device (e.g., a neck loop), the voice coil of the wireless phone’s speaker or a separately installed coil must generate an audio signal-based magnetic field of sufficient intensity and frequency response for reception by the telecoil and conversion into sound by the hearing aid speaker or into digital signals by the cochlear implant processor.  If the magnetic field’s intensity is too low, a hearing aid user may attempt to compensate by increasing the sensitivity of the telecoil.  But this could introduce interference from undesired electromagnetic fields not previously detected, such as from operation of the wireless phone’s display and keyboard backlight.

42. The ANSI standard specifies the axial field and radial field intensity of the audio signal's magnetic field required for satisfactory operation of digital wireless phones with hearing aids in telecoil mode.  The standard also specifies ratings for the magnetic field quality of digital wireless phones as well as the immunity of hearing aids to undesired magnetic fields, U1T through U4T.
  To determine whether a particular digital wireless phone will function with a particular hearing aid in telecoil mode, the immunity rating of the hearing aid is added to the magnetic field rating of the wireless phone.  A sum of 4 would indicate that the wireless phone is usable; a sum of 5 would indicate that the wireless phone would provide normal use; and a sum of 6 or greater would indicate that the wireless phone would provide excellent performance with that hearing aid in telecoil mode.

43. ANSI C63.19 is a detailed standard that is highly predictive of the usability of compatible wireless phones with sufficiently immune hearing aids, a point which the Telecommunications Access Advisory Committee to the United States Architectural and Transportation Barriers Compliance Board makes in declaring ANSI C63.19 to be a success.
  Even though the Commission expressed the view in the Notice that ANSI C63.19 did not appear to constitute an established technical standard within the meaning of the HAC Act,
 through comments submitted on the record by ANSI ASC C63 SC8 and other information gathered during the course of this proceeding, we now believe the standard does constitute a workable technical standard to produce digital wireless phones that can be used effectively with hearing aids.
  ANSI C63.19 was made publicly available shortly before the adoption of the Notice, and Commission staff had a limited time within which to evaluate its applicability and usefulness for purposes of determining whether it was a standard that would be technologically feasible for digital wireless phones to meet.  We have since had a more thorough opportunity to evaluate the standard and to obtain additional information from persons involved with the standard’s development and initial testing, and it appears to be a workable technical standard for purposes of lifting the exemption for digital wireless phones.
  We, therefore, find that the ANSI C63.19 standard for digital wireless phone compatibility with hearing aids is an established technical standard, as required by the HAC Act.

44. Feasibility of Meeting the ANSI Standard.  In addition to requiring an established standard, the technological feasibility criterion of the HAC Act requires that wireless phones be capable of meeting that standard.  In the record, manufacturers, including Motorola and Nokia, confirm that certain of their digital wireless phones across four air interfaces currently meet the U3 or higher rating required under the ANSI C63.19 standard for good performance with compliant hearing aids.
  Because shielding can reduce the RF energy directed toward a user, such techniques have the potential to permit wireless phones to achieve the U3 or higher rating, and thus reduce the interference to hearing aids.
  Contrary to Sprint PCS’s assertion that reducing EMI from wireless phones will significantly reduce industrial design options,
 there are a number of steps manufacturers might take to reduce EMI without significantly affecting handset designs.  For example, printed circuit board shielding and shunt traces can effectively reduce EMI-causing emissions from printed circuit boards.
  Also, cell phone enclosure shielding has evolved from plated metal, to plated plastic, to today’s robotically-painted and EMI-gasketed parts, which can significantly reduce EMI.
  As Sprint PCS states, some metals used for shielding, such as copper, readily oxidize upon exposure to the environment.
  However, techniques have been developed to prevent such metals from oxidizing.
  Sprint PCS also notes that a capacitor intended to filter audio signal EMI would also reduce the gain of the audio signal.
  We agree, because if the frequency of the undesired signal is at or near that of the desired signal, a filter designed to attenuate the undesired signal will also attenuate the desired signal.
  Techniques other than filtering could be used to eliminate audio signal EMI.

45. Although direct current (DC) wireless phone batteries do not typically produce EMI,
 alternating current (AC) elsewhere in the phone, such as for the RF amplifier, the keypad light, and the display screen light can generate EMI to hearing aids.  Techniques to mitigate such interference include passive inductive cancellation,
 as well as the shielding techniques previously discussed.  Also, several mobile phone manufacturers, including Kyocera, LG, Samsung, and Sanyo, are currently producing wireless phones with a programmable backlight setting that allow a user to select how long the display screen and keypad remain backlit after any key press is made.
  As more manufacturers follow suit, then this source of interference to hearing aids users will be eliminated because consumers will be able to turn off or otherwise control the backlight.

46. In addition, we note that some wireless carriers are considering the use of directional antennas to improve network performance,
 and that these antennas may also reduce the RF interference experienced by some hearing aid users.  A few vendors are currently working to develop accessory directional antennas that connect to the hands-free antenna port on the back of some handset models, and which are designed to reduce the level of RF emissions directed toward the hearing aid.
  Some commenters claim that directional antennas could significantly impact wireless networks’ performance by affecting initial call connection attempts and later handoffs, potentially requiring considerable changes to networks’ configurations and operation.
  Contrary to these assertions, however, directional antennas have the potential to help mitigate the effects of multipath, improve frequency bandwidth performance, achieve higher gain, and provide better directional control over emissions.
  Although handsets that employ directional antennas may need to be slightly reoriented when used in certain locations, techniques such as antenna diversity are being considered to combat large-scale fading effects caused by shadowing from large obstacles (e.g., buildings or other terrain features).
  Because such antennas have the potential to significantly reduce the RF interference to hearing aids, as well as provide efficiency benefits both to the wireless network and to battery life, there are several benefits that could be gained from their increased use in handsets.

47. We note that some commenters claim that the Commission’s rules appear to prohibit the use of directional wireless phone antennas.
  Section 24.232(b) limits the power for broadband PCS mobile stations to 2 watts peak Effective Isotropic Radiated Power (EIRP), and the equipment must employ means to limit the power to a minimum necessary for successful communications.
  A directional antenna manufacturer, Myers Johnson, Inc. (MJI), has filed a petition for revision of this rule.  MJI believes that the rule, as it is written, prohibits the use of directional antennas.
  We disagree.  The EIRP requirement does not in any way prohibit employing wireless phone directional antennas.  We do not interpret the rule to require antennas to radiate only in an isotropic pattern.  Instead, section 24.232 only establishes the maximum power that can be transmitted from wireless phones.  As a result, we deny Myers Johnson’s petition to modify section 24.232.

48. In addition to employing techniques to reduce interference caused by digital wireless phones to hearing aids, we also believe it is technologically feasible for digital wireless phones to be made capable of inductive coupling with the hearing aid’s telecoil (i.e, to meet a U3T rating).  Nokia indicates that initial testing demonstrates that some of its phones meet the U2T to U4T magnetic field quality rating.
 Although some wireless industry parties contend that a new standard for inductive coupling needs to be developed,
 the ANSI C63.19 standard recommends specific magnetic intensity levels and signal plus noise-to-noise ratios (i.e., quality levels) for successful inductive coupling with hearing aids.
  The magnetic field specified in ANSI C63.19 can be provided by internal means via the voice coil of a wireless phone’s dynamic speaker.
  Alternatively, to increase durability and battery life and to decrease component weight, a wireless phone manufacturer may elect to incorporate an induction coil in addition to a non-inductive speaker assembly, such as a piezoelectric speaker, to provide the required magnetic field.  ANSI C63.19 recommends that the location of the additional coil should be near but not necessarily centered on the speaker opening.
  We note that some Samsung digital wireless phone models have designs which approximate the section 68.316 requirements for wireline hearing aid compatibility, and this appears to promote telecoil coupling capability.
  In addition, consumers have reported finding some digital wireless phones that provide adequate telecoil coupling capability.
  We also note that Audex Inc. has developed an external device which, when used with a digital wireless phone, generates a magnetic field that is sufficient to provide telecoil coupling capability.
  This device is currently employed as an external attachment to certain handsets, fitting between the phone’s body and the battery.
  Alternatively, its functionality could be incorporated into a wireless handset itself.

49. Because we believe that the U3 and U3T performance levels for normal use specified in ANSI C63.19 constitute an established standard which digital wireless phones currently available on the market meet, we conclude that it is technologically feasible for certain digital wireless phones to be made hearing aid compatible.  The record evidence indicating that digital wireless phones can meet the U3 and U3T performance levels in the ANSI C63.19 standard is sufficient evidence to establish the requirement that such phones be capable of meeting the established technical standard.  We recognize that, as the industry engages in testing and design work geared to comply with the U3 and U3T performance levels, the standard may need to be revisited.  In addition, alternative approaches to the problem of providing greater wireless accessibility for hearing aid users should be explored.  We encourage these steps as part of an evolutionary process that will ultimately lead to increased wireless communications accessibility for individuals with hearing disabilities. 

D. Marketability

50. In order to modify the exemption contained in the HAC Act for wireless phones, the Commission must also find that compliance “would not increase costs to such an extent that the telephones…could not be successfully marketed.”
  Based on the record in this proceeding, we further find that it is possible for digital wireless phones to comply with the hearing aid compatibility requirement and that such a requirement would not increase the costs of such phones to such an extent that they could not be successfully marketed.

51. There is evidence on the record that supports a finding that compliance with U3 and U3T performance levels of the ANSI C63.19 standard is not only technologically feasible, but that such compliance can be achieved in competitively-priced digital wireless phones.  As stated above, a number of manufacturers have asserted in this proceeding that they currently offer customers digital wireless phones that meet the U3 performance level of the ANSI C63.19 standard.
  These entities manufacture digital wireless phones over all air interfaces and these digital wireless phones incorporate a variety of features.  Also, manufacturers are producing digital wireless phones that approximate the magnetic field intensity for wireline telephones specified in section 68.316 of our rules.
  While the U3T performance level goes beyond the wireline standards contained in our rules, we do not believe that digital wireless phones that meet the U3T performance level would be too costly to market.  As we discussed above, modifications to the handset could yield the necessary magnetic field for inductive coupling, and it does not appear that such modifications will cause significant research and development or production costs.

52. In addition, as the number of hearing aid and cochlear implant users continues to increase over the next several years,
 we expect that demand for hearing aid-compliant handsets also will increase.  This increased demand should drive down the costs of production for hearing aid-compliant phones.  Moreover, to the extent manufacturers incorporate hearing aid compatible functionality into greater numbers of digital wireless handsets, this should also drive down the cost per unit and increase the likelihood that these phones could be successfully marketed.  Based on this evidence, we conclude that the “marketability” criterion for modifying the exemption is met.

V. requirements for hearing aid compatibility of wireless phones
53. In this Section, we detail the requirements that we adopt in this Order and provide a timeframe for implementation of those requirements.  We adopt certain performance levels set forth in ANSI C63.19 as a technical standard to govern digital wireless phone compatibility with hearing aids.  Within two years, we require each digital wireless phone manufacturer to make available to carriers and require each carrier providing digital wireless services to make available to consumers at least two handset models for each air interface it offers
 which provide reduced RF emissions (“U3” rating) to enable acoustic coupling.
  Also within two years, we require each Tier I wireless carrier providing digital wireless services to make available to consumers at least two handset models for each air interface it offers to provide reduced RF emissions (“U3” rating) or 25 percent of the total number of phone models it offers, whichever is greater.  Within three years, we require each digital wireless phone manufacturer to make available to carriers and require each carrier providing digital wireless services to make available to consumers at least two handset models for each air interface it offers which provide telecoil, or inductive, coupling (“U3T” rating).  We adopt a de minimis exception to these requirements for certain digital wireless phone manufacturers and carriers.  

54. To enhance consumer choice, we encourage digital wireless phone manufacturers and service providers to offer at least one compliant handset that is a lower-priced model and one that has higher-end features.  By February 18, 2008, the date on which wireless carriers may discontinue providing analog service in accordance with the Analog Sunset Order,
 we require 50 percent of all digital wireless phone models offered by a manufacturer or carrier to be compliant with the reduced RF emissions requirements.  Additionally, we require manufacturers to label the handsets accordingly, and we require carriers to make available the performance rating of the compliant handsets.  We require wireless carriers and digital wireless handset manufacturers to report semiannually (every six months) on efforts toward compliance during the first three years, then annually thereafter through the fifth year of implementation.  We commit the Commission staff to deliver a report to the Commission shortly after three years from the effective date of this Order so we can examine the impact of these requirements.  This report will form the basis for the Commission to initiate a proceeding soon after the report is issued to evaluate whether to increase or decrease the 2008 requirement to provide 50 percent of phone models, whether to adopt implementation benchmarks beyond 2008, and whether to otherwise modify the implementation requirements.  We encourage hearing aid manufacturers to label their pre-customization products according to the ANSI standard.  And, finally, we encourage phone manufacturers and service providers to engage in outreach efforts intended to educate the public, audiologists, hearing aid dispensers, and retail personnel concerning using digital wireless phones with hearing aids.  These actions are described in greater detail below.

A. Adoption of ANSI C63.19 Performance Levels as the Applicable Technical Standard

55. As discussed above in Section IV.C, the ANSI C63.19 standard is the most relevant technical standard currently available for measuring whether a particular digital wireless phone is likely to work with a hearing aid with particular characteristics.  This standard was developed by representatives of a number of interested parties, including wireless carriers, digital wireless phone manufacturers, and hearing aid manufacturers, as well as by representatives from the FCC and FDA.  While we recognize that some parties have asserted that ANSI C63.19 is not a perfect tool for ensuring that any given hearing aid will work with a particular digital wireless phone,
 we believe the standard presents a workable approach to measuring levels of interference digital wireless handsets cause to hearing aids, as well as for measuring the immunity of hearing aids.  In addition, ANSI C63.19 sets forth obtainable performance characteristics for wireless phones and provides a reasonable methodology for predicting the likelihood that two devices will work together.

56. As discussed above, a digital wireless handset which meets a U3 rating for reduced RF interference and a U3T rating for telecoil coupling would likely result in normal performance with a U2-rated hearing aid and in excellent performance for a person using a U3-rated hearing aid.
  Hearing aid manufacturers indicate that the majority of hearing aids being produced today are capable of meeting an immunity level that would result in good performance with a digital wireless phone meeting the U3 or U3T requirements under the ANSI standard.  As a result, we find that a requirement that handsets meet a U3 and U3T rating under ANSI C63.19 will facilitate successful combinations of hearing aids and digital wireless phones, and should be mandated.  The record indicates that there are some digital wireless handsets presently on the market that meet the U3 level, and while further testing is necessary, it appears that there are some handsets which produce a sufficient electromagnetic field to permit telecoil coupling with hearing aids.
 This may mean that these handsets either already do meet the U3T rating under ANSI C63.19, or that they could feasibly meet that rating with some minor modifications.

57. Some wireless phone manufacturers have questioned whether handset compliance with ANSI C63.19 will ensure a successful consumer experience in all cases, particularly since we are not imposing immunity requirements on hearing aid manufacturers.
  HIA has expressed concern regarding the labeling of hearing aids, particularly since they are highly customized for each person’s physiology and individual hearing loss and it is difficult to predict whether a particular hearing aid will provide the same level of immunity for every user.
  Nonetheless, by requiring digital wireless phones to provide a reduced level of RF emissions and to provide telecoil coupling capability as described in this Order, we believe that a greater number of hearing aid and cochlear implant users will be able to find digital wireless phones that will work for them.  Also, it appears that, by meeting the ANSI C63.19 performance standards, compliant digital wireless phones will have improved audio quality.  As a result, we do not need to impose rules concerning volume control of wireless phones like those governing wireline phones.

58. Hearing aid manufacturers have increased the immunity of hearing aids in recent years, and they state that, if a digital wireless handset meets the U3 or U3T or better rating under ANSI C63.19, “HIA member companies can identify hearing aids that have been designed to meet higher immunity levels as compatible with digital handsets that meet [the U3 and U3T requirements.]  Further, HIA members, as a policy, will continue to provide at least a 30-day trial period on hearing aids respective companies consider to be compatible and offer a full refund should the hearing aid not meet the customer’s expectations.”
  HIA has committed that, in the event we adopt such performance requirements for digital wireless phones, its members would allow the user a 30-day trial period, and the manufacturer would take the hearing aid back for a full refund “if it cannot be adjusted, re-manufactured, or replaced to satisfy the needs of the user.”

59. We are comfortable relying on these commitments because HIA represents a significant portion of the market for these devices.
  Market forces should provide a sufficient incentive for hearing aid manufacturers to honor their commitments.  We expect, in light of the commitment that HIA has made in the record of our proceeding, that this commitment will be honored by HIA's members, and we will view a failure to do so as a matter that may be appropriate for further examination by the Commission.  Through the complaint procedures discussed below, we will be able to determine whether and to what extent compatibility problems are a result of wireless phones or hearing aids, and we will monitor the status of accessibility and consider taking further action, if appropriate.
  While not a guarantee that every hearing aid user will be able to use digital wireless handsets meeting the ANSI standard, the measures being taken by hearing aid manufacturers, combined with wireless handset manufacturers’ compliance with the requirements of this Order, should significantly expand the accessibility of digital wireless phones and services to individuals with hearing disabilities.  

60. We note that the HAC Act contemplates that phones subject to the requirements need only be capable of effective use with hearing aids designed for use with digital wireless phones.  The statute requires telephones to “provide internal means for effective use with hearing aids that are designed to be compatible with telephones which meet established technical standards for hearing aid compatibility.”
  We interpret this to mean that the statute does not require covered telephones to be compatible with all hearing aids, but rather only hearing aids with sufficient immunity to be intended for use with wireless devices and services.  We believe this would refer to hearing aids meeting a U2 level of immunity under ANSI C63.19, since many newer hearing aids can meet this standard and because, when combined with a U3 or U3T digital wireless phone, the combination should allow for normal use according to ANSI C63.19.  As a result, we do not expect digital wireless phones meeting the requirements of this Order to be compatible with hearing aids that lack sufficient immunity (i.e. those meeting less than a U2 level).  It is possible that the hearing aid user may need to purchase a new hearing aid before being able to take advantage of digital wireless phones and services.

61. The HAC Act refers to providing for internal means for effective use with hearing aids.  We interpret this to mean that the capability must be provided as an integral part of the phone, rather than through the use of add-on components that significantly enlarge or alter the shape or weight of the phone as compared to other phones offered by the manufacturer.  Until hearing aid compatibility is provided internally in digital wireless handsets in accordance with this Order, consumers can reduce or even eliminate the interference to their hearing aids by increasing the distance between the hearing aid and the wireless phone through the use of accessory devices such as neck loops or hands-free headsets.
  However, we are aware that many consumers indicate that they are unduly restricted by accessory devices because they are cumbersome, inconvenient, and expensive.
  

62. Some wireless industry parties have noted that, in the future, other techniques for coupling hearing aids with digital wireless phones may be developed as alternatives to telecoil coupling.
  We do not intend to impede these developments or preclude alternatives to telecoil coupling.  To the extent technological advances occur that result in substantially equivalent or greater access to and usability by individuals with hearing disabilities, we encourage the industry to pursue them.
  Once these new coupling methods are available, we encourage parties to keep us abreast of the developments by submitting information on the record and we may revisit the issue, if appropriate.  In the meantime, we expect that industry will continue to provide products that meet the ANSI C63.19 standard in order for individuals with hearing disabilities to continue to have access to wireless telecommunications.

63. Accordingly, we are adopting certain performance standards contained in the 2001 version of ANSI C63.19 as the applicable technical standard for wireless hearing aid compatibility.  We encourage ANSI to work with the relevant stakeholders to review the standard periodically to determine whether improvements to the standard are warranted.  ANSI should submit any revisions to the standard to the FCC for consideration of whether to incorporate the modified standard into FCC rules.  To help ensure that our rules continue to reflect the current standard,
 we delegate to the Chief, Wireless Telecommunications Bureau, in coordination with Chief, Office of Engineering and Technology, the authority to approve future versions of ANSI C63.19 to the extent that the changes to the standard do not raise major compliance issues.  At the same time, we recognize the necessity to provide opportunity for notice and comment on any changes or modifications that could affect compliance with our regulations.  In cases, therefore, where major changes have been made that could affect compliance, the Commission will initiate an appropriate rulemaking proceeding to consider adoption of updated versions.
 

64. We note that CTIA and Motorola have requested that the Commission refrain from requiring manufacturers to test wireless handsets in analog mode to establish their performance rating according to ANSI C63.19.
  They assert that testing under the analog component of the test distorts the results for dual mode phones.  We understand that there are very few, if any, handsets presently on the market which operate exclusively in the analog mode, and wireless analog phones do not present the same RF interference problems to hearing aids as do digital wireless phones.  Because this proceeding is primarily focused on solving the problems of digital wireless phone use by hearing aid users, testing of phones in analog mode seems to be unnecessary.
  Therefore, in order to avoid distorting the test results for wireless phones tested in digital mode, we find that the phones need not be tested under the analog test measurement prescribed by ANSI C63.19.

B. Implementation Requirements

65. In order to promote competition among digital wireless handset manufacturers and to ensure that consumers have a range of options for wireless telecommunications, we adopt the following implementation requirements.  We require, within two years, that each digital wireless handset manufacturer and each carrier providing digital wireless services to make commercially available at least two handsets for each air interface in its product line (i.e., CDMA, TDMA, GSM, and iDEN) which meet the U3 performance level (acoustic coupling) under ANSI C63.19.  This means that carriers must offer consumers at least two compliant phone models for each air interface they offer, but not necessarily two for every manufacturer they carry.  However, within two years, we require each Tier I wireless carrier offering digital wireless services to make available to consumers at least two phone models that meet the U3 requirements, or 25 percent of the total number of wireless phone models it offers, whichever is greater.
  By the end of three years, manufacturers and carriers must offer at least two digital wireless handsets meeting the U3T performance level for providing telecoil coupling capability (inductive coupling) for each air interface offered.  Carriers must make available all of their phone models that comply with the requirements of this paragraph for consumers to test in each retail store that carriers own or operate.  In addition, carriers should use their best efforts to provide compliant phones to consumers within 48 hours of ordering.

66. In addition, by February 18, 2008, the date on which wireless carriers may discontinue providing analog service in accordance with the Analog Sunset Order,
 we require 50 percent of all phone models offered by digital wireless phone manufacturers and service providers to meet the U3 performance level for acoustic coupling as a reasonable step toward manufacturers’ incorporation of hearing aid compatible functions into their phones.  For purposes of calculating this 50 percent compliance percentage, as well as the 25 percent compliance percentage set forth above, we require wireless carriers and handset manufacturers to base their calculations on the total number of unique digital wireless phone models they offer throughout the nation.  These requirements constitute steps toward our goal of having wireless phone manufacturers and service providers implement acoustic coupling capability (“U3”) in all digital wireless phones at some point in the future.

67. In order to facilitate the ability of hearing aid users to obtain phones that comply with these implementation requirements, we require any reseller of a digital wireless carrier’s product offerings to carry, at a minimum, the same number of compliant phones that the carrier offers at its retail stores.  In addition, we encourage distributors of digital wireless phones to offer compliant phones in their retail outlets.

68. We note that Cingular and Siemens have asked that phone manufacturers be permitted to use a “seed stock approach” to provide compliant handsets, under which handsets would be provided by manufacturers to consumers, in a timely fashion, upon request.
  Digital wireless phone manufacturers and carriers that choose to offer compliant handsets through a central distribution point, rather than through individual retail outlets, must do so in a timely fashion.  Specifically, as we have noted above,
 we expect that carriers will make their best efforts to provide compliant phones to consumers that order them within 48 hours of the order to an address designated by the consumer.  We note that we do not view the seed stock approach as altering the obligation of carriers to make sure that they offer the requisite number of compliant handsets that will work on their network, nor would it alter the carriers’ obligation to provide their compliant handsets in their retail stores for consumers to test.  To the contrary, the seed stock approach merely provides the flexibility to offer compliant wireless phones through a central distribution point.

69. We recognize that this implementation approach could have a disproportionate impact on small phone manufacturers or those that sell only a small number of digital wireless handsets in the United States, as well as on carriers that offer only a small number of digital wireless handsets.  In order to address this, we adopt a de minimis exception for manufacturers and carriers that offer a small number of handset models in the U.S.  Specifically, if a manufacturer or carrier offers two or fewer digital wireless handset models in the U.S., it is exempt from the compatibility requirements in this Order.  If a manufacturer or carrier offers three digital wireless handset models, it must make at least one compliant phone model in two years.  Furthermore, to the extent there are digital wireless providers that obtain handsets only from manufacturers that offer two or fewer digital wireless phone models in the U.S., the service provider would likewise be exempt from the rules.  Similarly, if a service provider obtains handsets only from manufacturers that offer three digital wireless phone models in the U.S., that service provider would only have to offer one compliant handset model.  We note that, by providing this de minimis exception, this does not mean that consumers living in areas with a limited choice of carriers, such as in rural areas, will be unable to obtain compliant phones.  As CTIA has asserted, it appears that there are other avenues available for consumers to order compliant phones if they are unable to obtain one from one of their local carriers.
  For example, consumers may be able to order a phone from the roaming partner of a local wireless carrier or directly from a wireless handset manufacturer’s web site.

70. In addition, in meeting the two- and three-year requirements, we encourage digital wireless phone manufacturers and service providers to provide at least one compliant phone that is a lower-priced model and one model that has higher-end features.  For purposes of meeting the 50 percent level, manufacturers and carriers should continue to offer one lower-priced model and one model with higher-end features, and the features and prices of any additional compliant phones are at the discretion of the manufacturer or carrier.  These steps should help to ensure that consumers have a variety of technology and feature choices.  We also expect that these digital wireless phones will be offered in conjunction with attractive service plans and be as equivalent to other non-HAC phones as possible.  These measures will ensure that individuals with hearing disabilities will enjoy many of the same choices in wireless telecommunications options that are available to individuals without hearing disabilities.

71. We recognize that, as manufacturers engage in testing under ANSI C63.19, some handset design changes may be necessary in some cases.  With respect to meeting our telecoil coupling requirements (i.e., the "U3T" rating), we have allowed for three years until the first implementation benchmark that must be met by manufacturers and service providers.  Because handset design cycles can take one year or more,
 we conclude that three years should be sufficient time for manufacturers to make design changes, if necessary, and begin delivering phones that comply with the telecoil coupling requirements.  In addition, we believe that two years is an appropriate period of time to allow for manufacturers to produce and label digital wireless phones which comply with the U3 level for reduced RF emissions, and for service providers to begin offering them to consumers. 
  For purposes of meeting the two-year time frame for offering phones meeting the reduced electromagnetic emissions part of the ANSI standard (the "U3" rating), we anticipate that most phones will not require changes to the core design.  In fact, there are some handset manufacturers that indicate that they have some digital wireless handsets currently on the market that meet the U3 level.
  As a result, we require carriers and manufacturers to make commercially available two handsets per air interface offered which comply with the U3 criteria of ANSI C63.19 within two years, and we require carriers and manufacturers to make commercially available two handsets per air interface offered which comply with the U3T criteria of the standard within three years.
  These time periods should also provide sufficient time to label product packages and to incorporate information on the standard into user manuals.

72. In an effort to ensure consumers continued accessibility and a range of product options, we require 50 percent of all phone models offered by digital wireless phone manufacturers and service providers to be compliant with the requirements for acoustic coupling (i.e., U3) by February 18, 2008, the date on which wireless carriers may discontinue providing analog service in accordance with the Analog Sunset Order.
  This is part of a process by which manufacturers should begin to incorporate accessibility for individuals with hearing disabilities into all of their handsets.  As the Commission and Congress have recognized, access to telecommunications is essential for participation in nearly all aspects of society.
  As a policy matter, it is important to ensure that individuals with disabilities are not left behind as digital technology evolves and improves wireless telecommunications.  Nor should individuals with hearing disabilities be limited to a small number of product offerings.  In this proceeding, although we are initially subjecting only a limited number of digital wireless handsets to our rules, we expect handset manufacturers and wireless service providers to continue efforts to incorporate accessible features into all of their products and services.

73. We consider providing compatibility in one half of phone models by February 18, 2008, as a feasible and desirable interim goal.  We believe that, as handsets are tested and more attention and resources are focused on the issue of compatibility of wireless devices with hearing aids, the wireless industry will find ways to achieve this important goal and that it may become easier over time.  As a result, this time period should provide sufficient time to apply the solutions to additional handset models.  This will further expand the wireless telecommunications options for individuals with hearing disabilities.  As manufacturers gain experience from working with the standard, the ability to incorporate higher levels of interference control will become more practicable.

74. Shortly after three years after the effective date of this Order, FCC staff will deliver to the Commission a report that assesses the impact of our rules in achieving greater compatibility between hearing aids and digital wireless phones.  In addition, the staff report will examine the development of new technologies that could provide greater or more efficient accessibility of wireless telecommunications to hearing aid users.  The staff report also will examine the impact of this Order’s compatibility requirements on cochlear implant and middle ear implant users and their ability to use digital wireless phones.  This report will form the basis for the Commission to initiate a proceeding to evaluate: (1) whether to increase of decrease the 2008 requirement to provide 50 percent of phone models that comply with a U3 rating; (2) whether to adopt HAC implementation benchmarks beyond 2008; and (3) whether to otherwise modify the HAC requirements.  We commit to initiate this proceeding soon after the report is issued.  If the staff report and the record of the proceeding demonstrate that the 50 percent requirement has proven effective and practicable, we expect to establish a higher percentage requirement to be implemented after 2008, consistent with our overall goal to ensure access to digital wireless services by individuals who use hearing aids.

75. We require that tests be conducted to determine whether handsets, selected by the manufacturers as potential candidates for hearing aid compatibility, meet the U3 or U3T performance levels under the ANSI C63.19 standard.  Manufacturers should then certify compliance with the compatibility requirements in this Order through the equipment authorization process set forth in Part 2 of our rules.
  In order to verify compliance, manufacturers and service providers should include in their implementation reports a demonstration that they are offering a sufficient number of compatible handsets under our rules.  This may necessitate a statement of how many handset models are being offered in the U.S. market overall as well as the number of compatible handset models, in order for us to verify that the 50 percent level has been achieved.
  For purposes of determining whether that level has been reached, the determination of the number of handsets on the market will be made as of the time of the report.  In addition, in order to verify whether a manufacturer or carrier qualifies for the de minimis exception, entities should submit reports indicating the number of handsets they offer in the U.S.

76. We acknowledge that these requirements may be more difficult to implement for some air interfaces than for others.  For example, parties have noted the difficulties presented by GSM technology with respect to reducing RF emissions to levels required under ANSI C63.19.  However, there is evidence that some manufacturers produce digital wireless phones for the GSM interface that are close to, or capable of, complying with the U3 and U3T performance levels of the ANSI C63.19 standard.
  In addition, the Commission is committed to the principle of technological neutrality in its regulatory requirements.  For this reason, we impose the requirements across all transmission technologies.

77. We also note that there are some digital wireless devices that are not designed to be held to the user’s ear, but which provide voice functionality in addition to serving as a personal digital assistant (PDA) or similar functionality.  Typically, these devices employ a headphone or earphone device to utilize the two-way voice functionality.  We understand that, because the electronics of these devices are held at a distance from the ear, they would be unlikely to cause RF interference or other EMI to hearing aids.  Additionally, a telecoil contained in the device itself would not be practicable because of the large magnetic field that would need to be created given the distance that these devices will be used from the hearing aid.  We expect telecoil capabilities will be developed through headsets or other means.  Because of the nature of these devices, we do not require digital wireless devices that do not have any built-in speaker or ear piece to be compliant with the ANSI C63.19 requirements set forth in this Order at this time.  We will continue to monitor the use of these devices and may revisit this decision in the future.

78. The record before us does not support extending the requirements to all digital wireless phones in the near term.  Manufacturers have asserted that compliance for all digital wireless is not technologically feasible at this time and, such a requirement could produce undesired economic consequences, including restricted choice of handsets and a stifling of emerging technological advances.
  For example, certain manufacturers have already begun testing their handsets to the ANSI standard.
  Those manufacturers have shown that some of their handsets are currently capable of meeting the standard.
  They have also asserted, however, that certain features associated with more feature-rich phones present an ongoing problem that they will need time to address.  In particular, Nokia and Ericsson have indicated that newer model phones that may be smaller and which include larger displays and features such as games, music, and enhanced keypads, would present battery drain, interference, and form factor issues if required to also incorporate hearing aid compatibility features.
  In a related provision of the HAC Act, the Commission is instructed to “specifically consider the costs and benefits to all telephone users, including persons with and without hearing impairments” in formulating rules and to “ensure that regulations adopted to implement this section encourage the use of currently available technology and do not discourage or impair the development of improved technology.
  We have, therefore, tailored our rules in a manner that recognizes that the costs of requiring compliance by all phones, at this time, would outweigh the potential benefits.
 

79.  Additionally, we have tailored our rules to ensure they do not impair the introduction of new technologies.  By limiting compliance, in the short term, to two handsets within two years, we are able to allow manufacturers the ability to experiment with and design new technologies and features.  As noted in the proceeding, the more feature-rich wireless phones may have a greater difficulty in complying because the interference created to display and run some of those programs add to the EMI already being generated by the phone.
  We believe, therefore, that requiring compliance in all phones, in the near term, may hinder the introduction of such wireless phones.

80. Moreover, the Commission is concerned that requiring 100 percent compliance at this time could have the unintended effect of stifling innovation.  The HAC Act specifically directs the Commission to structure its rules in a manner that “[does] not discourage or impair the development of improved technology.”
  The diversity of wireless phones and features not only represent a robust market of ideas becoming reality, they represent a market that is characterized by rapid change in capabilities of the devices.  For instance, picture phones and movie phones are becoming available at prices that may make them attractive to consumers.  Interference levels of these devices are not known by the Commission at this time.  However, as a policy matter and consistent with the spirit of the HAC Act, we do not want to deter the manufacturers of these products from bringing them to market.  Based on the record before us and the requirements of the HAC Act, we conclude that full compliance is not feasible at this time.

81. However, we are convinced that as manufacturers work with incorporating design changes into their handsets they will gain valuable knowledge on how to control RF interference and other EMI, as well as how to ensure their handsets are capable of producing a sufficient magnetic field to allow for telecoil coupling.  The Commission, therefore, asks manufacturers to include in their implementation reports information that will help the Commission to make an informed decision on the soundness of requiring a greater number of handsets be capable of meeting the ANSI C63.19 standard.
  Such information should focus on the extent to which the manufacturers’ product line is capable of meeting the ANSI C63.19 standard.  This information will be considered in the Commission staff report at the end of three years and in the subsequent proceeding to evaluate whether to modify the implementation requirements set forth in this Order.

C. Labeling, Reporting, and Outreach

82. In this section, we discuss the labeling and reporting requirements we adopt pursuant to the requirements of the HAC Act.
  We also address outreach efforts and we encourage digital wireless phone manufacturers and service providers to engage in public outreach designed to educate the public, retail personnel, and people in the audiology and hearing aid dispensing field about the use of digital wireless phones with hearing aids and cochlear implants.

83. Labeling.  As detailed below, the Commission will require manufacturers to place a label on the exterior packaging containing the wireless telephone indicating the U-rating of the wireless telephone.  The Commission will also require manufacturers to include more detailed information on the ANSI standard in a product insert or the wireless telephone’s manual.  Further, we require service providers to ensure that the label is made visible to individuals with hearing disabilities so they may determine which wireless telephone best meets their individual needs.  In adopting these requirements, the Commission has balanced the needs of individuals with hearing disabilities to have access to sufficient information to make an informed decision, with the needs of manufacturers to be able to promote their products with as few encumbrances as possible.  We find that the labeling requirement we adopt through this Order will provide sufficient information to the consumers, while not restricting the ability of manufacturers and service providers to promote and display their products.  

84. The HAC Act instructs that the Commission “shall establish requirements for the labeling of packaging materials… to provide adequate information to consumers on the compatibility between telephones and hearing aids.”
  This directive from Congress expresses its clear intent that we not only establish regulations to ensure access to telephones covered by the HAC Act, but that we make certain that consumers have the information necessary to make an informed decision.  We, therefore, adopt requirements that will accomplish that task.  

85. First, we require manufacturers to affix a label on the exterior of the wireless telephone’s box that provides the particular U-rating for that model of handset.  The label should be conspicuous so that the consumer, without any assistance, can discern the U-rating of the particular hearing aid-compatible phone.  Unlike our rules governing wireline hearing aid compatibility rules, we do not require the phone itself to be labeled.  We require labels to be affixed to the exterior of the packaging in order to inform the purchaser of the quality of interoperability between a wireless telephone and a hearing aid.
  

86. Additionally, we require manufacturers to develop language for a product insert or placement in the handset’s manual.  Such information will allow the consumer to better understand the U-rating system and could help frame the consumer’s expectation with regards to the performance of the handset.  Moreover, an explanation of the U-rating would provide consumers with information needed to aid audiologists in providing a hearing aid that works well with a wireless telephone.  We are not adopting specific language for inclusion in the insert; instead, we allow each manufacturer to develop language that achieves the goal of providing consumers with more detailed information on the ANSI standard.  For example, the insert should explain that a higher U-rating and UT-rating indicate that the wireless phone has a lower RF emissions level and higher magnetic signal quality, respectively, which will enable successful operation of the wireless phone with more hearing aids.

87. Furthermore, to ensure that the information is conveyed to consumers, we require service providers to ensure that the U-rating is made available, either through display on the handset’s box, separate literature on which model handsets the provider offers that are compatible, through posting information on their Internet web site, or by any other means the service provider determines is sufficient, to individuals with hearing disabilities so they may determine which wireless telephone best meets their individual needs.  We recognize that service providers offer their products and services through a variety of channels, including the Internet, carts in shopping malls, agents, and stand-alone stores.  Some of these entities are small businesses with limited resources.  We, therefore, are adopting a requirement that provides flexibility for service providers to determine how best to convey the information to the consumer.  We encourage service providers to use the flexible approach we provide to adequately inform consumers with disabilities about their choices.  Should the Commission receive a large volume of complaints concerning the inability of consumers to find the information our rules are asking be conveyed, we will revisit this decision.  We also encourage service providers to train their personnel and agents so that they will be able to assist consumers that may have questions concerning handsets models that are hearing aid compatible.

88. In order to facilitate the matching of digital wireless handsets with hearing aids, we encourage hearing aid manufacturers to test and label their hearing aid models with their immunity level in accordance with ANSI C63.19.  Such labeling should be on models of hearing aids before they are customized, either by the manufacturer or audiologist, for the user’s individual hearing loss and physiology.  Because ANSI C63.19 contemplates matching hearing aids together with digital wireless phones in order to produce a satisfactory result, individuals with hearing disabilities, audiologists, and hearing aid dispensers would benefit from knowing the immunity level of hearing aids to aid in the selection process.  We fully expect that hearing aid manufacturers will label hearing aid models with their specific ratings in accordance with ANSI C63.19 (i.e., U2) for several reasons.  First, providing this information to consumers with hearing disabilities is in their interest from a marketing point of view.  As we have noted, the number of Americans with hearing disabilities is growing, and so is wireless phone use.  Thus, informing customers about the immunity level of their hearing aids would serve the hearing aid manufacturers’ market interest by facilitating hearing aid use with digital wireless phones.  Second, the FDA has indicated that claims by hearing aid manufacturers concerning their ANSI immunity level, if supported by data from bench or laboratory tests, would not present enforcement concerns.
  And, third, HIA has already taken a first step by agreeing on the record to include written material supplied with hearing aids that addresses the anticipated performance of a particular class of hearing aid models.
  We encourage HIA to submit a report within six months after the release of this Order informing us of the plans of hearing aid manufacturers to label hearing aid models with their immunity levels according to the ANSI standard.  If inadequate progress is made in this area, we will examine the scope of our jurisdiction over hearing aid manufacturers in order to facilitate the goal of achieving hearing aid compatibility for consumers.

89. Reporting.  We require wireless carriers and handset manufacturers to report every six months on efforts toward compliance with the requirements of this Order during the first three years, and then annually thereafter through the fifth year of implementation. These reports will serve dual purposes: they will assist us in monitoring the progress of implementation, and they will provide valuable information to the public concerning compatible handsets.  The reporting requirement will extend through the end of the fifth year following the effective date of this Order to assist in verifying compliance with the requirement to make 50 percent of all phone models offered compatible.  Digital wireless phone manufacturers and service providers may submit joint reports, if they wish, in order to minimize the reporting burden.  The reports should describe manufacturer and carrier efforts aimed at complying with the requirements of this Order.  Specifically, the reports should provide the Commission with the following information:


(1) digital wireless phones tested;


(2) laboratory used;


(3) test results for each phone tested;


(4) identification of compliant phone models and ratings according to ANSI C63.19;


(5) report on the status of product labeling;


(6) report on outreach efforts;


(7) information related to retail availability of compliant phones;


(8) information related to incorporating hearing aid compatibility features into newer models of


digital wireless phones;


(9) any activities related to ANSI C63.19 or other standards work intended to promote


compliance with this Order;

(10) total numbers of compliant and non-compliant phone models offered as of the time of the report; and


(11) any ongoing efforts for interoperability testing with hearing aid devices.

90. Digital wireless service providers should highlight in their reports any differences in handset offerings among regions of their service areas.  Reports may be filed electronically via our Electronic Comment Filing System (ECFS), which is accessible at www.fcc.gov.  

91. In the fourth year following the effective date of these requirements, manufacturers and carriers should include in their reports information that will help the Commission to make an informed decision on whether to extend the requirements beyond 50 percent of digital wireless phone models offered.  Specifically, reporting entities should discuss the feasibility of making 100 percent of handsets capable of meeting the ANSI C63.19 standard.  These reports should provide as much specific information as possible concerning the cost of implementing hearing aid compatibility into the remaining digital wireless phones manufactured, as well as a comprehensive list of all such phones offered at that time.

92. Outreach.  We strongly encourage digital wireless handset manufacturers and service providers to engage in outreach efforts.  These efforts would, ideally, include publicly identifying the compliant phones for consumers and audiologists.  Public outreach could also list compliant phones on carrier and manufacturer Internet sites, as well as communicating this information to consumer groups.  For example, wireless handset manufacturers have agreed to provide information on wireless phones that provide hearing aid compatibility characteristics through a website established by CTIA.
  In order to assist consumers as they shop for wireless phones, we strongly encourage carriers to train retail salespeople regarding which digital wireless phones are compliant.
  This could be enhanced by providing written materials at the point of sale, such as pamphlets or other promotional literature, specifically addressing the needs of individuals with hearing disabilities.  Manufacturers and carriers might also consider developing consumer education programs aimed at reaching hearing aid and cochlear implant users.  Outreach efforts should also be directed toward audiologists and hearing aid dispensers, since these entities are in a good position to inform hearing aid users concerning the immunity of their hearing aids and, therefore, determine the likelihood that they will be able to use digital wireless phones and services.

93. In addition, in order to respond to the desire expressed by consumers for a trial period within which to try out digital wireless phones to determine whether they will work properly with their hearing aids, we encourage digital wireless service providers to provide a 30 day trial period or otherwise be flexible on their return policies for consumers seeking to obtain compliant phones.  Consumers may need to experiment with various features and phone models to find the best match for their individual situation.  Evidence in the record of this proceeding indicates that certain handset form factors, such as the “clamshell” design, tend to work better for hearing aid users.  Also, any design which distances the wireless phone’s antenna from the hearing aid tends to minimize RF emissions to the phone.  In addition, as discussed in paragraph 45, wireless phones with a programmable backlight setting allow the user to control the backlight of the display screen and keypad, which can also minimize interference to hearing aids. 

94. The Commission, through the Consumer & Governmental Affairs Bureau, will endeavor through its educational and outreach efforts, to ensure that those most likely affected are informed about the actions taken in this Order.  In addition to making facts sheets and other informational materials available for dissemination through the Commission's web site and national consumer call centers, the Commission will release a Consumer Alert outlining, among other things, the requirements the Commission is placing on carriers providing digital wireless services and digital wireless phone manufacturers to make available compliant handsets.  In conjunction with these efforts, the Commission will launch a comprehensive outreach campaign specifically targeted to reach individuals who use hearing aids.  The Commission will directly contact those groups and associations representative of such individuals providing them with information about the new requirements for dissemination to their members.  In addition, information will be provided to schools specifically addressing the educational needs of individuals with hearing disabilities.  In concert with these efforts, the Commission, through a coordinated effort with the Food and Drug Administration, will provide relevant information to groups and associations representing audiologists, as well as the medical community in general through various channels, to ensure that information is readily available to educate consumers about the accessibility of digital wireless phones to individuals who use hearing aids.  Finally, the Commission will provide media outlets likely to reach individuals who use hearing aids, as well as those of general distribution, with information outlining the requirements established in this Order.  

D. Enforcement

95. Finally, we expand the scope of our rules for enforcing wireline hearing aid compatibility to permit subscribers to digital wireless service to bring informal complaints should either manufacturers or service providers fail to comply with the rules we adopt in this Order.  Since the initial adoption of hearing aid compatibility rules for wireline phones, the Commission has recognized the essential role consumers must play in detecting non-compliance with our rules.  In this Order, the Commission extends its Part 68, Subpart E rules to allow consumers to file informal complaints if they find that service providers or manufacturers are not complying with our rules.
  The rules contained in Part 68 Subpart E explain the procedures consumers must follow to initiate a complaint.
  For example, under the Part 68 rules, informal complaints regarding compliance with the hearing aid compatibility rules for wireline phones must first be filed with the state public utility commission, so long as the state has adopted our hearing aid compatibility rules and provided for enforcement of those sections.
  We extend that procedure to wireless phones.  Additionally, Part 68 explains the obligations of parties named in those complaints.  The deadlines contained in those rules ensure that consumers’ complaints will be addressed in an expeditious manner.

VI. Procedural Matters

A. Regulatory Flexibility Act

96. The Final Regulatory Flexibility Analysis for this Report and Order, as required by the Regulatory Flexibility Act of 1980, see 5 U.S.C. § 604, is set forth in Appendix C.

B. Paperwork Reduction Act

97. The actions contained herein have been analyzed with respect to the Paperwork Reduction Act of 1995 (PRA) and found to impose new reporting and/or recordkeeping requirements or burdens on the public.  Implementation of these reporting and/or recordkeeping requirements will be subject to approval by the Office of Management and Budget (OMB) as prescribed by the PRA, and will go into effect upon publication by Commission staff of an announcement in the Federal Register that OMB has approved the information collection.

Paperwork Reduction Analysis

98. This Report and Order contains a new information collection.  As part of our continuing effort to reduce paperwork burdens, we invite the general public and the Office of Management and Budget (“OMB”) to take this opportunity to comment on the infor​mation collection contained in this Report and Order, as required by the Paperwork Reduction Act of 1995.
  Public and agency comments are due 60 days from the date of publication of this Report and Order in the Federal Register.  Comments should address:

· Whether the proposed collection of information is necessary for the proper performance of the functions of the Commission, including whether the information shall have practi​cal utility.

· The accuracy of the Commission's burden estimates.

· Ways to enhance the quality, utility, and clarity of the information collected.

· Ways to minimize the burden of the collection of information on the respondents, in​cluding the use of automated collection techniques or other forms of information tech​nology.

99. Written comments by the public on the new information collec​tion are due 60 days after the date of publication in the Federal Register.  Written comments must be submitted by the OMB on the proposed and/or modified information collections on or before 60 days after the date of publication in the Federal Register.  In addition to filing comments with the Secretary, a copy of any comments on the information collections contained herein should be submitted to Judith Herman, Federal Communications Commission, Room 1-C804, 445 Twelfth Street, S.W., Washington, D.C. 20554, or via the Internet to Judith.Herman@fcc.gov, and to Kim Johnson, OMB Desk Officer, Room 10236 New Executive Office Building, 725 Seventeenth Street, N.W., Washington, D.C. 20503, or via the Internet to Kim_A._Johnson@omb.eop.gov.

C. Accessible Formats

100. To request materials in accessible formats for individuals with disabilities (Braille, large print, electronic files, audio format), send an e-mail to fcc504@fcc.gov or call the Consumer & Governmental Affairs Bureau at 202-418-0531 (voice), or 202-418-7365 (tty).

VII. Ordering Clauses

101. IT IS ORDERED that, pursuant to the authority of sections 1, 4(i), 7, 10, 201, 202, 208, 214, 301, 303, 308, 309(j), and 310 of the Communications Act of 1934, as amended, 47 U.S.C. §§ 151, 154(i), 157, 160, 201, 202, 208, 214, 301, 303, 308, 309(j), and 310, the rule changes specified in Appendix C are adopted.

102. IT IS FURTHER ORDERED that the rule changes set forth in Appendix C WILL BECOME EFFECTIVE 60 days after publication in the Federal Register.

103. IT IS FURTHER ORDERED that the information collections contained in this Report and Order WILL BECOME EFFECTIVE following approval by the Office of Management and Budget.  The Commission will publish a document at a later date establishing the effective date.

104.    IT IS FURTHER ORDERED that, in accordance with the guidelines set forth in this Report and Order, manufacturers of digital wireless telephones and providers of digital wireless services must submit reports every six months during the first three years of the implementation period established herein, and then annually thereafter through the fifth year of implementation.

105. IT IS FURTHER ORDERED that manufacturers must label packages containing compliant handsets as prescribed in this Report and Order.

106. IT IS ORDERED that digital wireless service providers must make available to consumers information on the performance ratings of compliant phones as prescribed in this Report and Order.

107. IT IS FURTHER ORDERED that we deny Myers Johnson, Inc.’s petition to modify section 24.232.

108. IT IS FURTHER ORDERED that the Commission's Office of Public Affairs, Reference Operations Division, SHALL SEND a copy of this Report and Order, including the Final Regulatory Flexibility Analysis, to the Chief Counsel for Advocacy of the Small Business Administration.
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APPENDIX B

FINAL REGULATORY FLEXIBILITY ANALYSIS

109. As required by the Regulatory Flexibility Act of 1980, as amended (RFA),
 an Initial Regulatory Flexibility Analysis (IRFA) was incorporated in the section 68.4(a) of the Commission’s Rules Governing Hearing Aid-Compatible Telephones Notice of Proposed Rulemaking (Notice).
  The Commission sought written public comment on the proposal in the Notice, including comment on the IRFA.   This present Final Regulatory Flexibility Analysis (FRFA) conforms to the RFA.
  

A.
Need for, and Objectives of, Adopted Rules

110. In the Order, the Commission modifies the exemption for wireless phones under the Hearing Aid Compatibility Act of 1988 (“HAC Act”)
 to require digital wireless phones to provide for effective use with hearing aids.  We find that modifying the exemption in the manner described in the Order will extend the benefits of wireless telecommunication to persons with hearing disabilities, thereby increasing the value of the wireless network for all Americans.  The Commission took the following actions: 

(1) adopted certain performance levels set forth in a technical standard established by the American National Standards Institute (ANSI) as the applicable technical standard for compatibility of digital wireless phones with hearing aids;

(2) required certain digital wireless phone models to provide reduced radio frequency (RF) interference (i.e., meet a “U3” rating under the ANSI standard), and required certain digital wireless phone models to provide telecoil coupling capability (i.e. meet a “U3T” rating under the ANSI standard);

(3) required, within two years, each digital wireless phone manufacturer to make available to carriers and required each carrier providing digital wireless services to make available to consumers at least two  handset models for each air interface it offers which offer reduced RF emissions (“U3” rating);

(4) required each Tier I wireless carrier providing digital wireless services to make available to consumers within two years at least two  handset models for each air interface it offers for reduced RF emissions (“U3” rating) or 25 percent of the total number of phone models it offers, whichever is greater;

(5) required, within three years, each digital wireless phone manufacturer to make available to carriers and required each carrier providing digital wireless services to make available to consumers at least two  handset models for each air interface it offers which provide telecoil coupling (“U3T” rating);

(6) adopted a de minimis exception for certain digital wireless phone manufacturers and carriers;

(7) encouraged digital wireless phone manufacturers and service providers to offer at least one compliant handset that is a lower-priced model and one that has higher-end features;

(8) required 50 percent of all digital wireless phone models offered by a manufacturer or carrier to be compliant with the reduced RF emissions requirements by February 18, 2008;

(9) required wireless carriers and digital wireless handset manufacturers to report semiannually (every six months) on efforts toward compliance during the first three years, then annually thereafter through the fifth year of implementation;

(10) required manufacturers to label packages containing compliant handsets and to make information available in the package or product manual, and required service providers to make available to consumers the performance ratings of compliant phones;

(11) committed the Commission staff to deliver a report to the Commission shortly after three years from the effective date of this Order to examine the impact of these requirements, and which will form the basis for the Commission to initiate a proceeding soon after the report is issued to evaluate whether to increase or decrease the 2008 requirement to make 50 percent of phone models with reduced RF emissions, whether to adopt implementation benchmarks beyond 2008, and whether to otherwise modify the implementation requirements;

(12) encouraged hearing aid manufacturers to label their pre-customization products according to the ANSI standard; and

(13) denied the petition of Myers Johnson, Inc., for revision of section 24.232 as it relates to directional wireless phone antennas.

111. The Commission takes these actions to ensure that that the Congressional goal of ensuring access to telecommunications services for persons with hearing disabilities is met.  In addition, in light of our society’s increased reliance on wireless phones and the growing trend among wireless carriers to move away from analog services in favor of more efficient, feature-rich digital services, these steps will ensure that people with hearing disabilities continue to enjoy access to wireless telecommunications devices and services.

B. Summary of Significant Issues Raised by Public Comments in Response to the IRFA

112. We received no comments directly in response to the IRFA in this proceeding.  The Commission, however, considered the potential impact of its rules on smaller handset manufacturers and service providers.  To ensure that the rules have a minimal impact on these entities, the Commission, in recognition of the adverse effect its HAC compatibility percentage requirements could have, modified the requirement for manufacturers and service providers.  Therefore, the requirement that manufacturers and service providers must make 50 percent of their handsets compliant with the reduced RF emissions level (“U3”) was modified to provide that, by February 18, 2008, 50 percent of all phones offered by the entity in the U.S. market must be compliant, or two phones per air interface offered, whichever number of handsets is greater.

C. Description and Estimate of the Number of Small Entities To Which the Adopted Rules Will Apply

113. The RFA directs agencies to provide a description of and, where feasible, an estimate of the number of small entities that may be affected by the adopted rules, if adopted.
  The RFA generally defines the term “small entity” as having the same meaning as the terms “small business,” “small organization,” and “small governmental jurisdiction.”
  In addition, the term “small business” has the same meaning as the term “small business concern” under section 3 of the Small Business Act.
  Under the Small business Act, a “small business concern” is one that:  (1) is independently owned and operated; (2) is not dominant in its field of operation; and (3) satisfies any additional criteria established by the Small Business Administration (SBA).
  A small organization is generally “any not-for-profit enterprise which is independently owned and operated and is not dominant in its field.”
  

114. Cellular and Other Wireless Telecommunications or Paging.  The SBA has developed a size standard for small businesses within the two separate categories of Cellular and Other Wireless Telecommunications or Paging.  Under that standard, such a business is small if it has 1,500 or fewer employees.
  According to the FCC's Telephone Trends Report data, 1,761 companies reported that they were engaged in the provision of wireless service.
  Of these 1,761 companies, an estimated 1,175 have 1,500 or fewer employees and 586 have more than 1,500 employees.  Consequently, we estimate that a majority of small wireless service providers may be affected by the rules.

115. Wireless Communications Equipment Manufacturers.  The SBA has established a small business size standard for radio and television broadcasting and wireless communications equipment manufacturing.  Under the standard, firms are considered small if they have 750 or fewer employees.
  Census Bureau data for 1997 indicates that, for that year, there were a total of 1,215 establishments
 in this category.
  Of those, there were 1,150 that had employment under 500, and an additional 37 that had employment of 500 to 999.  The percentage of wireless equipment manufacturers in this category is approximately 61.35%,
 so the Commission estimates that the number of wireless equipment manufacturers with employment under 500 was actually closer to 706, with an additional 23 establishments having employment of between 500 and 999.  The Commission estimates that the great majority of wireless communications equipment manufacturers are small businesses.
D. Description of Reporting, Recordkeeping, and Other Compliance Requirements for Small Entities

116. The reporting, recordkeeping, or other compliance requirements adopted require that any and all of the affected entities to which the Commission’s adopted rules apply must comply with the Commission’s hearing aid compatibility rules adopted in the Order.  The Commission has detailed the timeframes for compliance and was mindful of the needs of manufacturers and service providers.  The timeframes, therefore, reflect the Commission’s balancing of the competing interests.  We ensure that access to wireless phones for persons with hearing disabilities is maintained, and also to ensure that manufacturers and service providers are afforded a reasonable amount of time within which to comply with our rules.  

117. In the Order, the Commission requires wireless carriers and handset manufacturers to report every six months on efforts toward compliance with the requirements of the Order during the first three years, and then annually thereafter through the fifth year of implementation.  These reports will serve dual purposes: they will assist us in monitoring the progress of implementation, and they will provide valuable information to the public concerning compatible handsets.  The reporting requirement will extend through the end of the fifth year following the effective date of the Order to assist in verifying compliance with the requirement to make at least 50 percent of all phone models offered compatible by February 18, 2008.  Digital wireless phone manufacturers and service providers may submit joint reports, if they wish, in order to minimize the reporting burden.  The reports should describe manufacturer and carrier efforts aimed at complying with the requirements of the Order.  Specifically, the reports should include (1) digital wireless phones tested; (2) laboratory used; (3) test results for each phone tested; (4) identification of compliant phone models and ratings according to ANSI C63.19; (5) report on the status of product labeling; (6) report on outreach efforts; (7) information related to retail availability of compliant phones; (8) information related to incorporating hearing aid compatibility features into newer models of digital wireless phones; (9) any activities related to ANSI C63.19 or other standards work intended to promote compliance with the Order; (10) total numbers of compliant and non-compliant phone models offered as of the time of the report; and (11) any ongoing efforts for interoperability testing with hearing aid devices.

E. Steps Taken to Minimize Significant Economic Impact on Small Entities, and Significant Alternatives Considered

118. The RFA requires an agency to describe any significant alternatives that it has considered in reaching its adopted approach, which may include the following four alternatives (among others):  (1) the establishment of differing compliance or reporting requirements or timetables that take into account the resources available to small entities; (2) the clarification, consolidation, or simplification of compliance or reporting requirements under the rule for small entities; (3) the use of performance, rather than design, standards; and (4) an exemption from coverage of the rule, or any part thereof, for small entities.

119. The critical nature of hearing aid compatibility with wireless phones limits the Commission’s ability to provide small manufacturers of wireless handsets and wireless service providers with a substantially less burdensome set of regulations than that placed on large entities.  In the Order, the Commission concludes that continuing the exemption afforded wireless phones under the HAC Act would have an adverse effect on individuals with hearing disabilities.  Consumers who use hearing aids or cochlear implants indicate they have had difficulty finding either wireless phones they can use without suffering from annoying and sometimes painful interference, or without resorting to expensive and cumbersome external attachments.  Consumers state that it is becoming very difficult to find analog wireless phones and services, and they are unable to use most digital wireless phones because of the resulting interference.  By not being able to take advantage of most newer, digital wireless phones and services, hearing aid users assert they cannot take advantage of the attractive pricing and service plans available to other consumers, many of which include free or reduced-price phones, because the phones offered do not work with their hearing aids.  Some consumers point out that their lack of ability to use a digital wireless phone causes them problems in their employment, particularly since many employers now rely on digital phones and services to stay in contact with employees in the field.  A few consumers reported difficulty in finding a phone that works with their hearing aids because they were unable to test the phone before purchasing it.  Some consumers expressed a desire to use a wireless phone for emergency use while away from home.  However, because they are unable to find one they can use, they are forced to accept greater risks than non-hearing aid users since they are unable to call 911 even if they have access to a digital wireless phone.

120. In the Order, however, the Commission recognizes that certain manufacturers and service providers may have only a small presence in the market.  For those manufacturers and service providers, the Commission adopted a de minimis exception.  Specifically, if a manufacturer or carrier offers two or fewer digital wireless handset models in the U.S., it is exempt from the compatibility requirements in this Order.  If a manufacturer or carrier offers three digital wireless handset models, it must make at least one compliant phone model available in two years.  Furthermore, to the extent there are digital wireless providers that obtain handsets only from manufacturers that offer two or fewer digital wireless phone models in the U.S., the service provider would likewise be exempt from the rules.  Similarly, if a service provider obtains handsets only from manufacturers that offer three digital wireless phone models in the U.S., that service provider would only have to offer one compliant handset model.

121. In addition, in considering the possible impact of our rules on the many small business owners that act as agents for service providers, the Commission crafted its labeling rules to allow these entities flexibility in how they convey the information persons with hearing disabilities will need to make an informed purchase.
  

G.
Report to Congress

122. The Commission will send a copy of the Order, including this FRFA, in a report to be sent to Congress pursuant to the Congressional Review Act.
  In addition, the Commission will send a copy of the Order, including the FRFA, to the Chief Counsel for Advocacy of the Small Business Administration.  A copy of the Order and FRFA (or summaries thereof) will also be published in the Federal Register.  See 5 U.S.C. § 604(b).

H. Effective Date of Adopted Rules

123. Pursuant to 5 U.S.C § 553(d),
 the rules adopted herein shall take effect thirty (30) days after publication in the Federal Register.

APPENDIX C – FINAL RULES

Revise Part 20 to include New Hearing Aid Compatibility Provision as follows:

[§ 20.19] Hearing Aid-Compatible Mobile Handsets.

(a)  Scope of section.  This section is applicable to providers of Broadband Personal Communications Services (part 24, subpart E of this chapter), Cellular Radio Telephone Service (part 22, subpart H of this chapter), and Specialized Mobile Radio Services in the 800 MHz and 900 MHz bands (included in part 90, subpart S of this chapter) if such providers offer real-time, two-way switched voice or data service that is interconnected with the public switched network and utilizes an in-network switching facility that enables the provider to reuse frequencies and accomplish seamless hand-offs of subscriber calls.  This section also applies to the manufacturers of the wireless phones used in delivery of these services.
(b)  Technical standard for hearing aid compatibility.  A wireless phone used for public mobile radio services is hearing aid compatible for the purposes of this section if it meets, at a minimum:

(1) for radio frequency interference: U3 as set forth in the standard document ANSI C63.19-2001 “American National Standard for Methods of Measurement of Compatibility between Wireless Communication Devices and Hearing Aids, ANSI C63.19-2001” (published October 8, 2001 – available for purchase from the American National Standards Institute); and

(2) for inductive coupling: U3T rating as set forth in the standard document ANSI C63.19-2001 “American National Standard for Methods of Measurement of Compatibility between Wireless Communication Devices and Hearing Aids, ANSI C63.19-2001” (published October 8, 2001 – available for purchase from the American National Standards Institute).

(3) Manufacturers must certify compliance with the test requirements and indicate the appropriate U-rating for the wireless phone as set forth in section 2.1033(d).  

(c)  Phase-in for public mobile service handsets concerning radio frequency interference.

(1)  Each manufacturer of handsets used with public mobile services for use in the United States or imported for use in the United States must

(A)  offer to service providers at least two handset models for each air interface offered that comply with § 20.19(b)(1) by [two years after publication in the Federal Register]; and

(B)  ensure at least 50 percent of their handset offerings for each air interface offered comply with § 20.19(b)(1) by February 18, 2008.

(2)  And each provider of public mobile service must 

(A) include in their handset offerings at least two handset models per air interface that comply with § 20.19(b)(1) by [two years after publication in the Federal Register] and make available in each retail store owned or operated by the provider all of these handset models for consumers to test in the store; and

(B)  ensure that at least 50 percent of their handset models for each air interface comply with § 20.19(b)(1) by February 18, 2008, calculated based on the total number of unique digital wireless handset models the carrier offers nationwide.

(3)  Each Tier I carrier must

(A) include in their handset offerings at least two handset models or 25 percent of the total number of unique digital wireless handset models offered by the carrier nationwide (calculated based on the total number of unique digital wireless handset models the carrier offers nationwide), whichever is greater, for each air interface that comply with § 20.19(b)(1) by [two years after publication in the Federal Register], and make available in each retail store owned or operated by the carrier all of these handset models for consumers to test in the store; and

(B) ensure that at least 50 percent of their handset models for each air interface comply with § 20.19(b)(1) by February 18, 2008, calculated based on the total number of unique digital wireless phone models the carrier offers nationwide.

(d) Phase-in for public mobile service handsets concerning inductive coupling.

(1)  Each manufacturer of handsets used with public mobile services for use in the United States or imported for use in the United States must offer to service providers at least two handset models for each air interface offered that comply with § 20.19(b)(2) by [three years after publication in the Federal Register].

(2)  And each provider of public mobile service must include in their handset offerings at least two handset models for each air interface that comply with § 20.19(b)(2) by [three years after publication in the Federal Register], and make available in each retail store owned or operated by the provider all of these handset models for consumers to test in the store.
(e)  De minimis exception.  

(1)  Manufacturers or mobile service providers that offer two or fewer digital wireless handsets in the U.S. are exempt from the requirements of this section.

(A) For mobile service providers that obtain handsets only from manufacturers that offer two or fewer digital wireless phone models in the U.S., the service provider would likewise be exempt from the requirements of this section.    

(2)  Manufacturers or mobile service providers that offer three digital wireless handset models, must make at least one compliant phone in two years.  
(A) Mobile service providers that obtain handsets only from manufacturers that offer three digital wireless phone models in the U.S. would be required to offer at least one compliant handset. 

(f) Labeling requirements.  Handsets used with public mobile services that are hearing aid compatible, as defined in § 20.19(b) of this chapter, shall clearly display the U-rating, as defined in 20.19(b)(1), (2) on the packaging material of the handset.  An explanation of the ANSI C63.19-2001 U-rating system shall also be included in the owner’s manual or as an insert in the packaging material for the handset.
(g) Enforcement.  Enforcement of this section is hereby delegated to those states which adopt this section and provide for enforcement.  The procedures followed by a state to enforce this section shall provide a 30-day period after a complaint is filed, during which time state personnel shall attempt to resolve a dispute on an informal basis.  If a state has not adopted or incorporated this section, or failed to act within 6 months from the filing of a complaint with the state public utility commission, the Commission will accept such complaints.  A written notification to the complainant that the state believes action is unwarranted is not a failure to act.  The procedures set forth in Part 68, Subpart E are to be followed.

Revise Section 2.1033:

[§2.1033(d)]  Applications for certification of equipment operating under Part 20, that a manufacturer is seeking to certify as hearing aid compatible, as set forth in section 20.19 of that part, shall include a statement indicating compliance with the test requirements of section 20.19 and indicating the appropriate U-rating for the equipment.  The manufacturer of the equipment shall be responsible for maintaining the test results.  

SEPARATE STATEMENT OF

CHAIRMAN MICHAEL K. POWELL

Re:
In the Matter of Section 68.4(a) of the Commission’s Rule Governing Hearing 

Aid-Compatible Telephones; WT Docket No. 01-309

Today the Commission takes a historic step in making digital wireless technologies accessible by consumers with disabilities by modifying the Hearing Aid Compatibility exemption for wireless phones.  For fifteen years, the exemption has remained in place – potentially walling off full access to these groundbreaking technologies for millions of Americans.  Today we tear down that wall.  


As a society we are diminished by our inability to communicate readily with persons with hearing disabilities.  Approximately one in ten Americans has such a disability and experts expect that number only to rise.  As the technology and the marketplace have matured, it has become increasingly clear that the exemption is no longer a tenable course.  


I fundamentally believe that one of our core obligations as public servants is to ensure that all Americans have access to transformative communications technologies.  The Commission has moved aggressively to realize this goal through a number of initiatives including our Section 504 Handbook, funding of IP Relay, and our revised TRS rules.  That commitment is further illustrated by today’s decision.


Our work is not yet complete.  In the months and years ahead, we will continue to work with the phone manufacturers, the hearing aid community and wireless carriers to ensure that the goals established in this order are met.  The technical standard we adopt today relies on both cell phone and hearing aid manufacturers to test and label their products in order for consumers to make informed choices in the marketplace.  We stand ready to work cooperatively with all of these parties to make sure this process works.  Our next steps are not just with industry, however.   The Wireless and Consumer and Governmental Affairs Bureaus will be partnering with other government and private groups to educate consumers about compatibility.  As part of this effort, I particularly appreciate the Food and Drug Administration’s commitment to work with the FCC to educate consumers, audiologists, and other groups to ensure individuals with hearing disabilities may take full advantage of these services.        

SEPARATE STATEMENT OF

COMMISSIONER KATHLEEN Q. ABERNATHY

Re:
Section 68.4(a) of the Commission’s Rules Governing Hearing Aid Compatible Telephones, WT Docket No. 01-309, RM-8658

Over the past few years, an increasing number of American consumers have come to rely on their wireless phones for safety, business and personal reasons.  Accordingly, as wireless phones become even more pervasive, it is imperative that we ensure these phones are available for use by all consumers.  Unfortunately, not all digital wireless phones provide access to consumers who use hearing aids because of interference and other technological issues.  In today’s item, we take an important step in increasing digital wireless access by the hearing disabled community.  We are addressing the technological hurdles by requiring equipment manufacturers and wireless service providers to reduce the amount of interference emitted from digital wireless phones and to provide the internal capability for telecoil coupling.  This action will result in members of the hearing disabled community having dramatically increased access to digital wireless phones – access that will improve their lives and promote their safety.  

The starting point for this proceeding is the Hearing Aid Compatibility Act which states that when technology allows, wireless phones must come into compliance with the Act’s mandate.  In this situation, we are driven by Congressional intent, not by market forces.  In light of changed circumstances and improved technological capabilities, I believe that continuing the blanket exemption for wireless phones from the Hearing Aid Compatibility Act would be inconsistent with the intent of the Act, as well as being detrimental to individuals with hearing disabilities.  Further, the record in this proceeding affirmatively demonstrates that it is technologically feasible to manufacture a digital wireless phone at a reasonable and marketable rate.  The FCC, as required by the Hearing Aid Compatibility Act, must respond to these changed circumstances by updating its rules.  Accordingly, I fully support modifying the blanket exemption contained in the Hearing Aid Compatibility Act for wireless phones to ensure that hearing disabled consumers have access to the digital wireless world.  

The successful implementation of our rules will require that wireless phone equipment manufacturers and service providers, consumer advocacy groups and hearing aid manufacturers work together to ensure that the hearing disabled have access to the digital wireless phone that works best for them.  For instance, while our rules mandate the availability of digital wireless phones that meet established ANSI standards for interference, this does not necessarily mean that these phones will work with every hearing aid.  Accordingly, we encourage industry and consumer advocacy groups to work together and be creative in reaching out to specific segments of consumers, such as the elderly, to make sure that they are aware of the choices available to them through our ruling today.  In addition, it is important that the hearing aid and wireless phone industries institute policies to allow the hearing disabled additional flexibility in ensuring that their digital wireless phones and hearing aids work successfully together.  At the end of the day our goal, and the goal of Congress in passing the Hearing Aid Compatibility Act is that “[t]he hearing impaired should have access to every telephone like the non-hearing impaired.”

SEPARATE STATEMENT OF

COMMISSIONER MICHAEL J. COPPS

Re: Section 68.4 of the Commission’s Rules Governing Hearing Aid-Compatible Telephones, Notice of Proposed Rulemaking
We all often talk about the power of technology to make American’s lives better.  We talk about the transformative potential of innovation and communications advances.  We all recognize that it is the duty of this Commission to work to make technology available to all Americans.

This duty comes into sharp focus in Orders like this.  The first speech I gave as a FCC Commissioner was in Sioux Falls, South Dakota, at the 14th International Conference of Telecommunications for the Deaf.  This is where our responsibilities in this area became clear to me.  I, along with my colleagues, recognize the unique challenges faced by hard-of-hearing Americans and the unique possibilities presented by communications technologies to this community.  

Congress also recognizes these challenges and opportunities, and has told us that we must make communications technologies accessible by people with disabilities.  So my goal as a FCC Commissioner is to follow the directive of Congress and to help bring the best, most accessible and cost-effective telecommunications system in the world to our people – and I mean all of our people.  That means that each and every American should have access to the wonders of wireless telecommunications. 

Today we take an important step toward that goal.  We adopt the ANSI performance standard and phase in a requirement that mobile phones meet this standard.  In two years 25 percent of all Tier One carriers’ phones must comply.  On the day that the analog standard disappears a little under five years from now, hard-of-hearing Americans will find that 50 percent of all wireless phones are compatible with their hearing aids.  And we don’t stop there.  Three years from now, when we have more information on how implementation is progressing, we commit to begin a proceeding to explore setting additional benchmarks above 50 percent.  Importantly, we state that our goal is 100 percent compliance.  We have a long way to go.  But this is a good start.

With this action our Commission adds to a list of actions the past Commission took to promote accessibility.  The previous Commission wrote new rules to ensure that communications products and services are accessible to those with disabilities, as Congress directed, in Section 255; overhauled and updated our Telecommunications Relay Services (TRS) rules to provide for faster, more effective relay services; established 711 for relay services so that consumers will no longer need to remember different TRS numbers and TRS users will be able to put one number on their business cards, thereby making it easier for people to call them; and took action on captioning to ensure that everyone has access to televised information, including, most importantly, warnings about emergency situations.  This Commission has maintained and in some instances built upon these actions, and I’m happy to say that we continue this trend today.

Furthermore, I want to recognize the dedication of the wireless industry to serving people with disabilities.  Over my tenure here I’ve seen a new and vigorous commitment by manufacturers and carriers.  These manufacturers and the carriers are the ones who will make this Order work, and their recent performance has been commendable.  

I also want to congratulate the wide range of organizations that represent people with hearing loss.  They have been pushing the Commission to take action for years and years on this proceeding.  They represent their community ably and professionally.  And I want to stress again the importance of this Commission always making special efforts to reach out to our disabilities communities whose resources are stretched thin but who are so profoundly affected by so many of the proceedings before the FCC.

Finally, I want to thank my colleagues and the staff for their hard work on this item.  They were flexible and open to compromise.  I appreciate that and think that in the end the process of working together led to a far better Order.

Thank you.

SEPARATE STATEMENT OF 
COMMISSIONER KEVIN J. MARTIN

Re:
Section 68.4(a) of the Commission’s Rules Governing Hearing Aid-Compatible Phones, Report and Order, WT Docket No. 01-309, RM-8658


This item addresses a very important issue.  Approximately one in ten Americans – and one in three over the age of 65 – suffers from some level of hearing loss.  Many of these people are able to mitigate their loss through the use of hearing aids and cochlear implants.  Consumers that use these devices, however, may suffer annoying and sometimes painful interference when using digital wireless phones.  Unlike analog wireless phones, which do not generally cause interference for hearing aid users, the electromagnetic energy emitted by digital phones’ antenna, backlight, and other components can cause interference to hearing aids and cochlear implants.  But digital phones have become pervasive.  Analog phones are not only becoming less and less available, they increasingly do not offer the same services and pricing packages as digital phones.


At the same time, the importance of wireless phones has grown dramatically since Congress passed the Hearing Aid Compatibility Act of 1988 (HAC Act).  Consumers have come to rely on the phones for emergencies.  Some are now substituting wireless phones for their landline phones.  Many employers now rely on wireless phones to stay in contact with employees in the field. 


This item recognizes the importance of wireless phones for all Americans and concludes that, to the extent possible, hearing impaired individuals should not be excluded.  While exactly how to make this happen is a difficult question, this item takes some important steps in the right direction.  Most importantly, this item adopts a standard for hearing aid compatibility and establishes a specific timeframe for manufacturers and carriers to make available hearing aid-compatible digital wireless phones.  These actions promote the Congressional goal of ensuring access to telecommunications services for individuals with hearing disabilities and are critical in light of the rising importance of wireless phones.  I am thus pleased to support the Order.

SEPARATE STATEMENT OF

COMMISSIONER JONATHAN S. ADELSTEIN

Re:
Section 68.4(a) of the Commission’s Rules Governing Hearing Aid-Compatible Telephones; WT Docket No. 01-309

I am very pleased to support today’s Report and Order because it takes significant steps toward improving the access to digital mobile wireless phones by those Americans who use hearing aids.

While the Hearing Aid Compatibility Act of 1988 (HAC Act) exempted mobile wireless phones from hearing aid compatibility, Congress specifically entrusted this Commission with periodically assessing the appropriateness of continuing this exemption.  Today, we take that obligation to heart and rightly modify the exemption as it currently applies to digital mobile wireless phones.

As I said recently, public interest issues, especially the rights of those with hearing impairments, always should remain in the forefront of our decisions.  While a staff member in the U.S. Senate, I worked on the Americans with Disabilities Act and devoted a great amount of attention to the Social Security Disability Insurance program.  These concerns remain central to me on the Commission, as well.

I recognize that some may argue that it has taken the Commission too long to reach the decision to modify the exemption and that our Report and Order does not go far enough.  Conversely, others may take the view that we are exceeding our mandate in adopting requirements to accommodate a relatively small number of customers.  I believe that our decision strikes the right balance between these divergent views.  This is consistent with the requirements of the HAC Act to consider a number of competing issues in assessing the exemption such as the public interest, the effect of the exemption on hearing-impaired individuals, the state of technology, and the cost of compliance.

Most importantly, as a Commission, we have made a unanimous decision to greatly improve accessibility to digital wireless telecommunications by those with hearing impairments by requiring mobile wireless carriers and manufacturers to increase the number of wireless phones that can be used effectively with hearing aids.  We also expressed our expectation that the manufacturers of hearing aids take specific actions to assist their customers in finding compatible hearing aids and digital wireless handsets.  We have stepped in where the market did not step up.  I can think of no more an appropriate action for a government agency to take than the one we do today.

I would like to thank the staff of the Wireless Telecommunication Bureau and its Policy Division for their hard work on an often challenging item.  Our decision is thoughtful but firm in its resolve.  I look forward to tracking the progress of our decision and its positive impact on the hearing impaired community over the upcoming years.
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